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Introduction

The purpose of this paper is to discuss the different categories of unlawafully acquired
wealth and the proper method of utilising and disposing of unlawful earnings.

Unlawfully acquired wealth falls under two broad categories:

a. Wealth acquired with the consent of the original owner;
b. Wealth acquired without the consent of the original owner.

Unlawful Wealth acquired with the consent of the original owner

The first category includes activities such as null sale [ LW «J], irregular sale [+ ~J],

gambling, bribery, and remuneration for unlawful employment and conduct such as
belly-dancing and prostitution, etc.

In the case of null sale [i.e., sale that is unlawful with respect to both its essence and
quality], such as sale contracted by one who is not legally competent due to being a non-
discerning minor or not of sound mind, or the subject of sale is not legally deemed to be



AL QALAM

N
Categories of Unlawful Wealth and the Correct Disposal of Unlawful Income

property, such as carrion, blood, wine, and pork etc, ownership does not transfer to the
purchaser even upon taking possession of the same. Rather, the subject of sale remains a
trust in his possession. The sale must necessarily be rescinded and the purchaser is not
empowered to perform any act with respect to the subject of sale.
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In the case of irregular sale [i.e., sale that is lawful with respect to its essence but unlawful
in respect to its quality], such as sale containing an irregular clause, or where the subject
of sale cannot be separated from its situation without injury, such as a pillar or beam
sustaining weight, etc, the purchaser becomes proprietor of the subject of sale upon taking
possession with the consent, whether explicit or implied, of the vendor. However, such
ownership is deemed repugnant - khabith, the sale must necessarily be rescinded, and the
purchaser is not permitted to perform any act with respect to the subject of the sale.
Notwithstanding, if the purchaser then sells on the same article in a valid sale to a third
party, the previous irregular sale cannot now be rescinded, but any profit earned from the
second sale must be given away as charity. If the purchaser uses the monies received
from the second sale, whether just the principal or both the principal and the profit, for
further business ventures, any further profit earned will be lawful. However, the value of
the sum of profit earned from the second sale must still be given away as charity.

e.g. A sells a car to B with the condition that A will continue to make use of the car for a
month following the completon of the sale. This is an irregular condition which renders
the entire sale irregular and both parties are dutybound to rescind the sale. However, B
will become proprietor of the car upon taking possession of it with the explicit or implied
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consent of A. If B then sells on the same car in a valid sale to a third party with a profit,
the previous irregular sale cannot now be rescinded, but the profit earned from the second
sale must be given away as charity. If B uses the monies received from the second sale,
whether just the principal or both the principal and the profit, for further business
ventures, any further profit earned will be lawful. However, B must still give the value of
the sum of profit earned from the second sale away as charity.
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If the remuneration is a reward for employment that is fundamentally unlawful in nature,
the contract between the two parties is null and the employee is not entitled to a fee, even
if the work agreed has been carried out. Any sum paid as a fee remains the property of
the employer which must be returned to him. If the employee cannot do so, either because
the employer and his heirs are no longer alive, or they cannot be identified, or their
whereabouts are not known, or for any other valid reason, the employee is required to
donate the fee received to charity on behalf of the employer.

e.g. If a professional female mourner is contracted by the bereaved to mourn the death of
their deceased, the contract between the two parties is null being fundamentally unlawful
in nature, and the professional female mourner is not entitled to a fee, even if the
contracted mourning has been carried out. Any sum paid by the bereaved as a fee to the
professional female mourner remains the property of the bereaved which must be
returned to them. If the professional female mourner cannot do so, either because the
bereaved and their heirs are no longer alive, or they cannot be identified, or their
whereabouts are not known, or for any other valid reason, the professional female
mourner is required to donate the fee received to charity on behalf of the bereaved.
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Unlawful Wealth Acquired Without the Consent of the Original Owner

The second category includes activities such as theft, robbery, looting, usurping, etc
wherein the wealth of the original owners is taken unlawfully and without their consent.
Wealth acquired in this manner remains the property of the original owners and must be
returned to them. If this cannot be done, either because the original owners and their heirs
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are no longer alive, or they cannot be identified, or their whereabouts are not known, or
for any other valid reason, such wealth must be given to charity on behalf of the original
owners.
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Wealth Acquired Entirely Through Unlawful Means

If one’s wealth has been acquired entirely through unlawful means, one is not permitted
to utilise such wealth or any portion thereof. If one does utilise such wealth in order to
earn a profit, even if the business venture itself is fundamentally lawful, any profit earned
is not lawful. On the contrary, one is required to return the principal and any profit
earned to the rightful owners of the principal or, in the case of their death, to their rightful
heirs. If one cannot do so, either because they are no longer alive, or they cannot be
identified, or their whereabouts are not known, or for any other valid reason, one is
required to donate the principal and any profit earned to charity on behalf of the rightful
owners. One should also seek forgiveness for the sins incurred.

Wealth Acquired Through Both Lawful and Unlawful Means

If one’s wealth has been acquired through a combination of both lawful and unlawful
means, and the unlawful element is distinct, i.e., it can easily be identified and
differentiated from the lawful element, then the unlawful element remains the property of
its original owners and one is required to return such wealth to its rightful owners or, in
the case of their death, to their rightful heirs. If one cannot do so, either because they are
no longer alive, or they cannot be identified, or their whereabouts are not known, or for
any other valid reason, one is required to donate such wealth to charity on behalf of the
rightful owners. One should also seek forgiveness for the sins incurred.
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e.g. If one has a stolen vehicle in one’s possession,which by nature is clearly distinct and
can be differentiated from one’s lawful wealth, the vehicle remains the property of its
original owner. One remains obliged to return the vehicle to its rightful owner or, in the
case of his/her death, to his/her rightful heirs. If one cannot do so, either because he/she
is no longer alive, or he/she cannot be identified, or his/her whereabouts are not known,
or for any other valid reason, one is required to donate the vehicle to charity on his/her
behalf. One should also seek forgiveness for the sins incurred.

If one’s wealth has been acquired through both lawful and unlawful means, and the
lawful element cannot be differentiated from the unlawful element, then in such case one
becomes the legal owner of the unlawful element too. However, one assumes a liability to
the extent of the unlawful element which must necessarily be paid to the original owners
or, in the case of their death, to their rightful heirs.

e.g. One has a mixed balance of both lawful and unlawful sums of money in one’s bank
account. While the sum of the lawful and unlawful deposits may be determined, the units
of each cannot be distinguished from one other. Consequently, one becomes the legal
owner of the unlawful amount in addition to the lawful amount. However, one assumes a
liability to the extent of the unlawful amount which must necessarily be paid to the
original owners or, in the case of their death, to their rightful heirs.

Then, permissibility or otherwise to utilise such wealth depends on the relative ratios of
the lawful and unlawful elements. If the major portion comprises lawfully earned wealth
the balance will also be held to be lawfully earned wealth. If the major portion comprises
unlawfully earned wealth the balance will also be held to be unlawfully earned wealth.

Consequently, if the major portion of such wealth comprises the unlawful element, one is
not permitted to employ such wealth or any portion thereof until one has paid off one’s
liability to the rightful owners or, in the case of their death, to their rightful heirs.

If one does employ such wealth in order to earn a profit before paying off one’s liability to
the rightful owners or, in the case of their death to their rightful heirs, even if the business
venture itself is fundamentally lawful, any profit earned is not lawful. On the contrary,
one is required to return the principal and any profit earned to the rightful owners of the
principal or, in the case of their death, to their rightful heirs. If one cannot do so, either
because they are no longer alive, or they cannot be identified, or their whereabouts are not
known, or for any other valid reason, one is required to donate the principal and any
profit earned to charity on behalf of the rightful owners. One should also seek forgiveness
for the sins incurred.

However, if the major portion of such wealth has been earned through lawful means, one
may employ all of the wealth - the lawfully earned element and the unlawfully earned
element. If one employs such wealth in order to earn a profit before paying off one’s
liability to the rightful owners or, in the case of their death to their heirs, one is not
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required to return any portion of the profit earned to the original owners, nor to donate it
to charity. However, it is more God fearing to do so.
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Correct Disposal of Wealth Acquired through Unlawful Means

The second issue is regarding the correct manner of disposal of wealth acquired through
unlawful means. As discussed previously, one is required to return such wealth to its
rightful owners or, in the case of their death, to their rightful heirs. If one cannot do so,
either because they are no longer alive, or they cannot be identified, or their whereabouts
are not known, or for any other valid reason, one is required to donate such wealth to
charity on behalf of the rightful owners. However, the question remains as to what is the
correct manner of disposal? Is it necessary to donate such wealth to the destitute, giving
them both ownership and possession, or is it permitted to utilise such wealth directly in
public welfare projects, such as building roads, bridges, public toilets, etc?
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There appear to be two divergent opinions held regarding the proper disposal of such
wealth:

1. The first opinion is that, as this is a form of obligatory charity, the rightful
recipients of such wealth are only those that satisfy the criterion of eligibility to
receive zakit and other obligatory forms of charity as enumerated in the Holy
Qur’an. [Therefore, the recipients must be legally destitute, i.e., they must not own
assets that are in excess of their basic necessities and outstanding debts and
liabilities to the value of or more than either 20 mithgal [7.5 tolas or 87.48 grams] of
gold or 200 dhirhams [52.5 tolas or 612.36 grams] of silver.] It is also necessary that
the recipients are granted both ownership and possession of the wealth. According
to this opinion, it is not permitted to utilise such wealth directly in public welfare
projects, such as building roads, bridges, public toilets, etc. This opinion has been
favoured by the late Grand Mufti of Pakistan, Mufti Muhammad Shafi’
rahimahullah [see: Imdad al-Muftiyyin, p. 454], whose submissions are mentioned
briefly as follows:

a. Jurisprudential references to the proper disposal of unlawful wealth offer

two forms of expression. Some state: « .= (he will give it as sadagah) or
Szl ale >y (it is incumbent upon him to give it as sadagah), while others
expressly state: (SLlly ¢l 2l e Suas (he will give it as sadagah to the poor and

destitute). There is no reference to utilising such wealth in public welfare
projects.
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b. When the terms <. (sadaqah) and &+ (tasadduq) are used in a general

manner and are not qualified with words such as > (perpetual) and s

(endowment), then, according to the custom of the fugaha’ this necessitates
that ownership is granted to the recipient. The beneficiaries of such sadaqah
are then only the poor and destitute.
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The requirement to give unlawful wealth away as sadagah is based on a
particular rule. Viz. when the rightful owners of the wealth cannot be
identified or it becomes difficult to return it to them, it takes the ruling of
lugatah - lost property. The ruling of lost property is that when one looses
hope of finding its rightful owner, one is required to donate it on his behalf.
Similarly, when the rightful owners of unlawful wealth cannot be identified,
or their whereabouts are not known, or it has become difficult to return it to
them, one is required to donate such wealth to charity on their behalf and
the reward will accrue to them. This is why it is correct to refer to this as
sadaqah, why it is also lawful for the destitute to receive it, and why one may

also donate it to one’s parents, children and spouse & S 3le 3 LS. The

fugaha’ have also stipulated that the beneficiaries of lugatah are the destitute
and not public welfare projects.
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2. The second opinion is that in addition to the destitute, it is permitted to utilise such
wealth directly in public welfare projects, such as building roads, bridges, public
toilets, etc. According to this opinion, such wealth takes the ruling of lugatah - lost
property which is considered sadagah nafilah - optional charity on behalf of the
rightful owner. Optional charity does not require tamlik al-fugara’ - granting of
ownership to the destitute; therefore, this is also not a requirement for the donation
of unlawful wealth. ‘Allamah Zafar Ahmad Usmani rahimahulldh has expressly
ascribed this opinion to Hakimul Ummah Molana Ashraf ‘Ali Thanavi rahimahullah
in Imdad al-Ahkam [The Book of Zakat, 3:47]. i.e., while it is duadl >y — wajib al-
tasadduq [incumbent upon the possessor to donate such wealth to charity], it is a
ds @.» - optional charity [as opposed to >y &.» — obligatory charity] on behalf of
the rightful owner. This is further supported by a ruling given by Hakimul
Ummah Molana Ashraf ‘Ali Thanavi rahimahullah in Imdad al-Fatawa [The Book of
Endowment, 2:587]. The Late Grand Mufti of India, Mufti Muhammad
Kifayatullah rahimahullah has also adopted this opinion in Kifayat al-Mufti [The
Book of Endowments, 7:105]. The Late Mufti Abdurrahim Lajptri has also adopted
this opinion in Fatawa Rahimiyyah [Chapter on Usury, 9:279 and 9:256]. This is
also the opinion of the Grand Mulfti of Pakistan, Mufti Muhammad Rafi* Usmani
hafizahullah and Sheikh al-Islam Mufti Muhammad Taqi Usmani hafizahullah |
Register of Fatawa Jami‘ah Darul Ulam Karachi, 6:390].

This opinion is further supported by the following points:
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a. There is no express stipulation in any jurisprudential reference that tamlik -
granting of ownership is necessary in the proper disposal of unlawful

wealth. In fact, this condition has only been inferred from the word &= -

(tasaduq), as sadagah is generally executed while granting ownership.
However, this is not an absolute rule and it is not entirely correct to contend

that when the terms «..» (sadagah) and .= (tasadduq) are used in a general

manner and are not qualified with words such as i, (perpetual) and s

(endowment), then, according to the custom of the fugaha’ this necessitates
that ownership is granted to the recipient. Fugaha’ have also used such
words without qualification to indicate optional sadaqah.
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There are two unqualified references in the above to sadagah. The former is
optional while the latter is obligatory. Therefore, it does not necessarily

follow that when the terms «.» (sadagah) and éiss (tasadduq) are used in a
general manner and are not qualified with words such as > (perpetual)

and s+ (endowment), then, according to the custom of the fugaha’ this

necessitates that ownership is granted to the recipient.

b. The fugaha’ have clearly stipulated that when lost or unlawful wealth must
necessarily be given away as sadagah, in terms of its beneficiaries, it is not
entirely the same as zakat. There are differences between the two. For
instance, the Fugaha’ have commonly stated that such wealth may be given
to one’s parents, children and wife, whereas the same people cannot be the
beneficiaries of one’s zakat.
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c. While it is true to say that when the rightful owners of unlawful wealth
cannot be identified or it becomes difficult to return it to them, it takes the
ruling of lugatah - lost property, and some Fuqgaha’ have also stated that the
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beneficiaries of lugatah are the destitute, it is not correct to infer that tamlik -
granting of ownership is also necessary for the following two reasons:

i. Though many fugahi’ have stated that the beneficiaries of lugatah are
the destitute, other fugaha’, such as Ibn al-Shahanah, al-Haskafi and al-
Bazdawi, have also included general public welfare projects amongst
the beneficiaries. Therefore, it is at least true to say that there is a
difference of opinion in this regard.
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ii. Even though many fugaha’ have stated that the beneficiaries of
lugatah are the destitute, they have not necessitated, neither
explicitly nor implicitly, tamlik - granting of ownership. On
the contrary they have expressly included beneficiaries that
are not the object of tamlik. A frequent example of this is that
the same fugaha’ have also designated the burial arrangements
of the destitute as a beneficiary of lugatah. However, the
deceased destitute are no longer the object of tamlik - granting
of ownership. Many fugha’ have expressly stated this in their
deliberations on the beneficiaries of zakat. They have not
considered the burial arrangements of the destitute as a valid
beneficiary of zakat, giving the rationale that the deceased
destitute are no longer the object of tamlik.
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Therefore, in short, when one is required to dispose of unlawfully earned wealth, in
addition to the destitute, it is permitted to dispose of such wealth by utilising it directly in
public welfare projects, such as building roads, bridges, public toilets, etc. One is not
required to donate such wealth exclusively to the recipients of zakat.

ww\eruo&b
Al jie Gy ) desae 2wl S

15



