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1. Introduction

Islam emerged in a society which already had an economic history. Despite the fact that
the early Arab society was pagan in nature, they knew the value of earning and therefore
traded. They were also engaged in a wide scale barter economy as this met their
immediate needs and wants.

Their would have naturally had people minting gold and silver coins since the prevalence
of the gold dinar and the silver dirham bear testimony to the usage of these two metallic
based coins as the store of economic value and as a medium of commercial exchange.

We do take note that early Arab society had no standard mint. The coins must therefore
have been produced by different goldsmiths and blacksmiths. However, the coins could
be distinguished to some level or the other in regard to where they contained more
gold/silver or more alloys.

The predominant feature of the coins from early Islamic era indicate that the coins were
not all of the exact same size or shape. Some of these may be seen in Turkey. I do not
know if there are any coins discovered from the prophetic era.

The concept of interest was well known to the Arabs and they also used it as a means of
economic gain. Their integration with Jewish traders might have also added to the diverse
forms of contracts that they concluded to earn Riba (interest).

Later Khalifahs have attempted some degree of standardization and introduced an imprint
on some of the coins. Also, it is only later, in Islamic History, that we find that people
introduced copper and other alloyed coins as a form of currency. The jurists then
introduced further rules relating to the use of the copper (Fuliis).

Not much has been written on an Islamic monetary system. The money supply in early
Islamic society was not governed by the State. Rather, economic variables dictated how
much of the coins flowed in society as a medium of exchange.

The introduction of Islamic commercial laws governed how gold coins were exchanged,
how raw gold or gold in jewelry format was exchanged for gold coins, how raw gold was
exchanged for other raw gold, how diverse formats of silver was exchanged and how
diverse forms of gold and silver were exchanged. Since these were the only primary
metals used in the prophetic era as a medium of exchanged, the early rulings on the
subject of currency exchange are limited to gold and silver. These rulings were based on
prophetic teachings and aimed towards economic justice.

We obviously have technologically developed much further and manufactures can now
determine the degree of gold they use to produce any of their jewelry articles. Likewise,
gold coins are also minted generally as 24 carat in purity. Where this technological
standardization and scientific precision can be used to review some of the rulings on the
subject is a debatable matter.



The economic reality of contemporary society, even Muslim society in Arab and Muslim
countries is that our societies no longer use these primary Islamic currencies as a medium
of exchange. Investors use gold coins as a store of value and hope to make financial
gains.

The introduction of fractional reserve banking has had no Islamic critique except from
the Murabitiin scholars' who were the only Islamic grouping that began a process
towards the re-introduction of a currency acceptable to Islamic law.

However, economic reality demands that we face the economic challenges of fractional
reserve banking and that we operate, in this period, with a grounded figh, on matters
relating to the exchange and lending of paper and other currencies which have diverse
underlying assets or economic variables which determine their economic value.

2. The jurisprudence of Sarf
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Linguistically, sarf refers to an increase. [Al-Jawharat-un-naiyirah - >Abii Bakr
Muhammad bin °Al1 Al-Haddadi Al--Hanaff]

The definition of Sarf in Islamic law: refers to an (immediate or expected
monetary/financial or other utility)® gain from the exchange contract through mutual
exchange of the Badal (currencies substituted as a return for the currency provided by the

opposite party) in a defined format. [Al-Jawharat-un-naiyirah - >’Abt Bakr Muhammad
bin °Al1 Al-Haddadi Al--HanafT]

Definition by Ahmed Fazel
The technical definition of Sarf: refers to an immediate or expected monetary/financial or

other utility gain from the exchange contract through mutual exchange of currencies in a
format defined by Islamic law

11990 onwards

? Details in brackets inserted by Ahmed Fazel to make realistic sense of the details in the text.
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An exchange or Sarf contract is a Bai (trading contract). [Al-Jawharat-un-naiyirah - >Abt
Bakr Muhammad bin °Al1 Al-Haddadi Al--Hanafi]

An exchange or Sarf contract is a Bai® (trading contract) because the contract entails an
offer and an acceptance from the parties to the contract and because the contract does not

entail an element of a donation. [Al-Jawharat-un-naiyirah - >Abti Bakr Muhammad bin
°Alt Al-Haddadi Al--Hanaff]

It is possible that one party exchanges a currency that he/she has at a value much lower
than the market rates in order that the receiving party is enabled to financially benefit
from the transaction. Therefore, a Sarf contract is a Bai® (trading contract) primarily
because the contract entails an offer and an acceptance from the parties to the contract
immaterial if it entails any other considerations.
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The Sarf contract can only be classified as a valid commercial contract if each of the
reciprocal items exchanged are from the categories of uthman (gold and silver).” Thus,
Sarf only refers to three types of contracts: sale (exchange) of gold for gold, silver for
silver and any one of the two for the other. [Al-Jawharat-un-naiyirah - ’Aba Bakr

Muhammad bin °Al1 Al-Haddadi Al--Hanafi]

This ruling is a very fundamental bearing on whether Riba (interest) as applied on
conventional currencies is Islamically allowable or not. This is because, these currencies
are neither or no more on a full gold backed standard, and secondly the economic
variables determining the valuation/economic worth/ or purchase power of these
currencies are not only related to supply and demand but also to macro economic
variables and political issues.

? This text is from Al-Qudiri, which is the primary text that is elucidated in Al-Jawharat-un-naiyirah.



For the purpose at hand, the application of the rules of sarf, to these conventionally
currencies as well has been advocated by many early jurists. Otherwise, the exact reasons
for which interest is prohibit would become manifest in the lending of these currencies.
Their opinions and fatawa on the subject require to be gathered. I also endorse their view.

Extending the rule relating to the treatment of these currencies as uthman (Islamic gold
and silver currencies) would naturally imply that the currencies of different states be
treated as independent currency forms although, externally, the difference is only
manifest in the nature of the paper, the type of printing and design on the note, or the
nature and imprint of the coins.

Contemporary definition by Ahmed Fazel

The Sarf contract can only be classified as a valid commercial contract if each of the
reciprocal items exchanged are from the categories of wthman (gold and silver) or,
inferentially, from conventional currencies. Thus, Sarf not only refers to three types of
contracts: sale (exchange) of gold for gold, silver for silver and any one of the two for the
other but also the exchange of diverse currencies as well as to the purchase (exchange) of
currency for gold and/or silver®.
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When (the gold/silver and gold/silver exchange’) is classified to be a sarf contract in
nature, then three conditions apply (to render the exchange valid).

1. Both parties must take (physical) possession of the wthman (including contemporary
currencies) they exchanging from each other at the instance of the contract before they
physically depart from the place of the contract. [Al-Jawharat-un-naiyirah - >Abii Bakr
Muhammad bin °Alt Al-Haddadi Al--HanafT]

Thus, when parties conclude a sarf transaction over the telephone without physical
exchange of the currencies, their conclusion is not regarded as a concluded contract but
would rather be classified as an agreement to contract at the rates specified. Therefore,
if for some reason or other one of the parties could not meet the other in order to

* 1 am of the opinion that gold and silver cannot be sold for credit since classifying conventional currencies
as >athman would require that the rule be extended to gold and silver immaterial if these two metals are in
the form of coins, jewelry, objects of art or in any other form.

> Inferentially including all other current forms of currency in this category.



exchange their currencies, the rate of exchange which they concluded upon over the
telephone or other electronic media would not be binding upon any one of them.

2. The contract must be regard as binding without any option (to subsequently cancel the
contract within a specified or unspecified period or an option to regard the contract as
non-binding unless ratified subsequently within a specified or unspecified period) . [Al-
Jawharat-un-naiyirah - >Abti Bakr Muhammad bin *Ali Al-Haddadi Al--Hanaft]

3. None of the parties must defer the reciprocal payment due in return for taking
possession of the wthman (including contemporary currencies) provided by the
opposite party. [Al-Jawharat-un-naiyirah - >’Abt Bakr Muhammad bin *Ali Al-Haddad1
Al--Hanaff]

4. Buying jewelry on credit
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5. Making an offer to provide an alternative currency as a form of currency exchange in
lieu of a debt

(299 w2/ 8 ) - &gl

&Aﬂ dﬂ\wﬁi?&JéuﬂLuﬁQ&ﬂu—a‘)&.ﬁM@\uﬂa Jﬂud)l.u.imuulﬁd;juiﬂwiJ PEAC)
g\JM\JyJﬁ@u Qe B+ J& 280 Aalal) 4 Bl ¢ dﬁmJuH?Aﬁmmmmm
Al o AU, of ol K s el )l AN S LK Liad Tl s Al J ¢ Ll e Ade Tl () 6K5
.uudu du‘_”m\ua.u..ui@ﬁﬁumawuﬁwm&m@w‘eﬁ‘;\gmww?ﬁﬁ
CRL g 13 & Ay s Sl O (glahall B o 8 1858 Lagdll Aan) 0 Mg (gishall Wyp @ld A
Wy "l A3 pe g (o i U i) (B a0y ) A0 3y A2y 3 5 0 5 s il
1 W 6 o ) 3k



3. A critical analysis of a response given by Justice Mufti Muhammad Taqi
Usmani

By
Justice Mufti Muhammad Taqi Usmani

With a revised annotation
by Ustadh, Ahmed Fazel Ebrahim, Johannesburg, South Africa

(An extraction from a list of questions on a website)

Q. (1) Can currencies be sold at rates different from the market or spot rate? How are
currencies of different countries different from ordinary goods which can be sold at
prices different from those in the market?

Answer

(1) If the currencies are of the same country, they cannot be sold at a rate different from
their face value.

However, if the currencies are of different countries, they can be sold on spot at whatever
rate agreed upon between the parties which can be different from the market rate.

However, if the payment is deferred on either side, it must be in accordance with the
market rate. This condition is put to restrict the use of this transaction to the genuine
needs, otherwise it may be taken as a device to effect riba transaction. The details of the
rules regarding the transaction of currencies are available my Arabic book Ahkam Al-
Auraq Al-Nagdia which has also been translated.

Revised answer by Ustadh, Ahmed Fazel Ebrahim

(1) There is no need to exchange the currency of a country with the same currency for the
purpose of transacting business except in rare instances when old notes or coins of
any specific currency which are no more in circulation are sold at a higher price to
another who pays in the same currency (e.g. 100 dollar notes printed in 2007 are used
to purchase a single dollar note printed in 1928 or a dollar coin that was minted in
1913).

In such a case, although the purchaser could be making payment with different notes
and coins of the same currency, the underlying monetary factors that governed that



currency are presumed to have remained the same, and thus classify such a
transaction as impermissible since the currency is the same.

Theoretically, in the case of the type of paper currency or currency
values/denominations expressed by coins of different metallic content in a non-
Islamic monetary system, the underlying economic variables which governed the
injection of monetary supply in an economy or the application and subsequent discard
of the gold standard in favour of fractional reserve banking, as well as the factors
determining currency valuation in global markets have not guaranteed the store of any
individual’s labour value into the paper currency. Also, some of these underlying
variables are under constant change, but allowing these effects to justify a higher
economic return of a loan would only create an allowance for a riba (interest)
equivalent.

There may be some juristic difference on this case where an earlier coin or note of the
same currency is bought at a higher value from that given on the face of the note or
the coin. However, the difference in such a case relates to an additional factors of
scarcity or history, etc. that now gives the specific notes or coins an attribute of a
commodity rather than the attribute of money that is presently circulated and used
among buyers and sellers. The old coins/notes becomes an investment item having its
own identity that identifies it differently from the current currency. In such a case,
there may be jurists who would allow a coin or note of a currency to be purchased
with other notes and coins of the same currency which, in total, have a higher face
value than the coin or note that is purchased.

Business persons generally require an exchange of denominations of one currency
against other and different denominations of the same currency due to the need to
purchase items of lower or higher values, to return balances which are due after
taking payment for purchases, for payment of services or commodities that require
specific denominations of that currency. Here, although there is an exchange between
paper currency of one value to paper currency of another value, or between paper
currency and coins made from copper or alloyed metals, these coins and currency
notes do not have intrinsic value that equals the face value of these currencies. Rather,
the face values on both the notes as well as the coins refer to an economic value that
is related to the format in which the currency is backed as well as to the economic and
political stability of a country.

We also know that although 100 metal coins of a currency in the form of lower
denominations would have a higher intrinsic value than the single paper note of the
same country’s currency which it represents e.g. 100 South African cents (copper
coins) form a Rand (paper note). Although, externally, the nature of a paper note is
different to the metallic nature of a minted coin. Yet, the underlying economic
system governs the value of these different forms of the same currency by a single
monetary system based on the monetary economics of the country. These diverse
forms of the same currency are thus regarded to be the same in economic terms.
Therefore, when exchanging denominations of such a currency, both parties have to



execute the transaction at the same instance of exchange by fully providing the other
with the equivalent monetary value. The denominations of a single currency, when
exchanged, cannot be exchanged at a rate that is different from the face value of the
currency.

2) Currencies of different countries (or one type of currency can be exchanged or sold
for another type of currency) can be sold or exchanged at whatever rates the parties
agree upon provided that the transaction entails that both parties transfer the
currencies to each other at the venue and instance of the transaction. These rates can
be different from the official government and bank rates or from the non-official or
general market rates.

Pure or alloyed gold and silver coins inherently acted as stores of value due to their
metallic content. Both these types of coins were used as currencies of the Islamic
economy immaterial how wide the domain of Islam subsequently spread. In Shariah
terms, the ahadith relating to the exchange of such coins have also been used to infer
rulings pertaining to contemporary forms of fiat currency.

What are the factors that justify our classification of the paper currencies of
modern economies to be separate currencies?

The underlying nature of modern currencies is not a uniform gold standard,
otherwise, an exchange of one currency against another would not be an absolute
economic necessity since the underlying economic values would be the same.
Modern currencies are valued by macro economic variables within specific political
boundaries of nations and states. This has thus allowed unique economic variables to
place diverse economic values and purchasing strengths into the differing currencies
or currencies of different macro economic units.

From subsequent statements, it seems that Mufti Taqi uses the term “market rates” to
refer to official rates.

The implications given in the ahddith relating to the exchange of gold, silver and
some forms of crop imply that the sale or exchange of currencies must be a transaction
where both parties transfer physical possession of their currencies to each other at the
instance of the contract. The ahddith do not allow a deferred payment form any one
party. The deferment of the exchange currency from both parties, if they have
concluded upon the rate of exchanging the diverse currencies, would only be allowed
when the subsequent actual exchange is mutually concluded by both parties with
mutual or simultaneous transfer to each other at the instance of the actual exchange.
Otherwise, discharge by one party and deferment by the other would violate the
implication of the hadith.

Analysing Mufti Taqi’s statements:



a. “However, if the payment is deferred on either side, it must be in accordance
with the market rate.”

He uses “market rate” to refer to official rate. The whadith do not allow a deferred
payment from any one party.

The deferment of the exchange currency from both parties, if they have concluded
upon the rate of exchanging the diverse currencies, would only be allowed when the
subsequent actual exchange is mutually concluded at the same instance whatever rates
they have previously agreed or at the rate that they subsequently agree upon at the
instance of the contract. Otherwise, discharge by one party and deferment by the other
would violate the implication of the whadith.

The ahadith neither allow deferment from any one of the two parties since, the very
deferment by any one party is, itself, classified in the ahdadith as a form of Riba
(interest) since the party that receives the other parties currency, without discharging
its reciprocal liability and currency in the same place and at the same instance or
period of contracting, would gain an unfair advantage to financially use and gain from
the money forwarded by the other party.

There maybe circumstances where, in cases of dire necessity, some jurists may allow
deferred discharge from the other party, but such a situation neither demands, in terms
of the economic circumstances and business world, that such a transaction be fixed
and concluded upon official exchange rates.

I have read the Arabic work Ahkam Al-Auraq Al-Naqdia by Mufti Taqi Usmani
fourteen years ago and differ with much of the contents thereof . However, that is a
separate task. The predominant reasons for Mufti Taqi Usmani’s errors in that work
stem from the fact that his expertise is more Islamic with an integration of law, but is
short of the economic and accounting skills required in this field.

b. However, if the currencies are of different countries, they can be sold on spot at
whatever rate agreed upon between the parties which can be different from the
market rate. This condition is put to restrict the use of this transaction to the
genuine needs; otherwise it may be taken as a device to effect riba transaction.

Mufti Taqi incorrectly uses the non-Islamic term of spot rates in the above view.

The definition of spot rates : A spot trade is an agreement to exchange currency “on
the spot,” which actually means that the transaction will be completed or settled



within two business days. The exchange rate on a spot trade is called spot exchange
rate.’

In terms of this definition to spot rates, spot rates does not imply that an exchange of
the currencies takes place simultaneously at the instance of the contract. Thus, at the
instance that one party forwards their currency to the other, they, in most cases,
receive no immediate reciprocal exchange of the other currency which they require.
In Shariah terms this allows that party to have unjustified usage of the currency that
that party has taken prior to the other party receiving its reciprocal exchange
currency.

Since the term “spot” in non-Islamic financial markets does not refer to an immediate
exchange, we cannot regard “spot” to mean “immediate exchange” as specified by the
Shariah.

We therefore must state:

If the currencies are of different countries, they can be exchanged simultaneously or
any one of the currencies may be sold for a cash payment in another currency at
whatever rate agreed upon between the parties. Such a rate can be different from the
market or official rates. The condition of a simultaneous exchange or cash payment in
another currency is to restrict any party to the transaction from having an unjustified
additional time grace to the usage of the currency of the other without payment or
without providing the reciprocal exchange. If any one party to this contract, deferred
their discharge of the reciprocal payment, the contract would become a riba
transaction

Where both parties defer the delivery of the currencies which they contract to
deliver at any future date and time, the contract is not immediately binding but
could we, Islamically, regard the contract to have a binding obligation in the
future?

The impermissibility of regarding such a contract as binding has been adopted at the
Fifth Albaraka Seminar, Fatwa No. 13 and Sixth Albaraka Seminar, Fatwa No. 23

Also, on what basis in Islamic jurisprudence does Mufti Taqi restrict the parties
to the market or official exchange rate (where such a rate is assumed to refer to a
current official exchange rate)?

After an analysis of the details in the following fatwa by Shaikh Atiyyah Sakr from
Al-Azhar, it is clear that for as long as a currency exchange contract is done
simultaneously, one party can provide a specific currency in exchange for a different
currency.

% Fundamentals of corporate finance, 3" edition. International Student Edition. Consulting Editor Stephen
A. Ross. Richard D. Irwin Inc. 1995 — Chicago, London, Sydney, Toronto. ISBN 0-256-13585-1. page
690.



Such a contract is also allowable if they do so in the future. No hadith has restricted
the parties to do the future exchange on the basis of the present exchange rates. The
only restriction is that one party should not be paying cash or presently in return for
the receipt of the other currency at a future date.

Therefore, for as long as the future contract is done simultaneously, the fixing of the
futures rate is not prohibited as long as the contract is not regarded as binding on both
the parties. Binding them to the contract could cause one or both parties to suffer
economic losses if the fixed exchange rate at a future date happen to be far less than
the values of the currencies at that specific time.

According to the Shariah, where such a contract is not binding the parties would
naturally review their economic benefits in relation to their intent to conclude the
future contract. This would prevent economic injustice, or the profiteering by one
party against the financial and economic benefit of the other.

The view of Mufti Tagqi in relation to not allowing the future currency contract to be
fixed at any rate besides market rates (that are assumed to be current rates) would thus
be invalid. We make this distinction on market rates since, in contemporary financial
markets, the future rate can also be a market rate because banks and financial
institutions peg future exchange rates as well).
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Mufti Taqi does not respond to the question “How are currencies of different
countries different from ordinary goods which can be sold at prices different
from those in the market?”

Firstly, the various currencies do not necessarily have common basis of economic
value. Therefore, although the rules pertaining to the exchange of gold and silver only



truly apply to a currency supported by the gold standard or similar full backing of
gold, we do have economic indicators that reflect alternating values from currency to
currency due to national production factors, economic development and other factors
relevant to the country that has issued the currency concerned.

Monetary Economic principles have allocated, in our era, the attribute of money to
such forms of currency. Therefore, the rules relating to the primary Islamic forms of
money have to be extended to such currencies, since, if we do not, it would openly
enable the same consequences of Riba (interest) to affect the money.

Contemporary currencies in the forms of paper and coin money, has, within itself, an
attributed economic value which is specific to the issuing economy. Justice demands a
fair exchange rate. If this is not governed, people would loose their earnings and
belongings through such exchange and lead to the collapse of the monetary
framework of countries. This would create an economic disaster.

Justice relating to fair monetary exchange is also implicatively found in the hadith that
demands that the quantity of gold be equal from both sides when items or coins of
gold are exchanged for other items of gold or coins. In regard to other commodities,
the Shari’ah had allowed the forces of demand, supply, production, effort, quality,
quantity etc’ to dictate prices for the pursuance of the economic survival and needs of
the people.

Secondly, the Shariah has demarcated particular rules in relation to the sale of goods,
as well as excluded the Islamic forms of currency (gold and silver) from being
described as absolutely equivalent to other commodities due to the fact that these
currencies despite being intrinsically metallic, have also been used a store of
economic value and a means for transactions.

4. Fifth Albaraka Seminar, Fatwa No. 13
Sarf and Mutual Promising

1. Promising to buy different currencies at the rate prevalent on the day
of agreement

Question:

What is the (legal) position on promising to buy different currencies at the rate of the day of
agreement (the day of mutual promise) on the condition that the delivery of the exchange will
occur later so that the exchange in future will be from hand to hand, when such a mutual promise

is binding, and when it is not binding?

Fatwa:



If such a mutual promise is binding on both the parties then it falls under the general prohibition
of selling credit for credit, and it is not permissible. However, if it is not binding upon the two
parties then it is permissible.

(Fifth Albaraka Seminar, Fatwa No. 13)

5. Sixth Albaraka Seminar, Fatwa No. 23

2. Mutual promising concerning exchange of currencies

Question:

What is the position on mutual promising concerning exchange of currencies?

Fatwa:

This verdict confirms what is stated in the resolutions adopted by the second conference of
Islamic banks held in March 1983 in Kuwait, that the arrangement for sale of currencies with
deferred payment is permissible provided the promise is non-binding (this was the opinion of the

majority). If the arrangement is binding then it is not permissible.

(Sixth Albaraka Seminar, Fatwa No. 23)

6. Sixth Albaraka Seminar, Fatwa No. 12

3. Bank preparing deals for future purchase of currencies for its clients
Question:

Is it permissible for an Islamic bank to engage in future purchase transactions of
currencies for its clients?

Fatwa:
In principle it is not permissible for the bank to engage in this kind of transactions nor is
it permissible for it to act as an intermediary for its clients in this regard because it is

prohibited in Islamic law.

(Sixth Albaraka Seminar, Fatwa No. 12)
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