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1. Need to comply to Nabi SAW

Firstly, we need to remember that the instructions of Nabi S.A.W. regarding
financial transactions required to be appropriately understood and implemented.

2. The essentiality of ownership of an asset prior to having allowance to
sell it.

1. The first principal in regard to the sale of items that are not to be
manufactured by you is that you have ownership of those items.

Ownership (or Milkiyyah) is essential to establish an individual or juristic
person’s (e.g. company’s) claim on an asset, and grant him/her/them the
right to dispose or sell the same in formats allowed by the Shariah.

It is rational that you cannot sell an item that is not yet in your ownership.
Although there is great possibility and available financial means to gain
ownership of a items sought by clients which are normally manufactured or
sold by distributors or original manufacturing concerns, the reality of the
matter is that such items are not in your ownership until and unless you have
purchased the same from the suppliers.

Gaining profit from that which you still do not own is a further impermissibility
since you would then be profiting on an item of sale that you do not even
own.

The object of sale must be in the ownership of the seller at the time of sale.
The sale of anything before acquiring ownership is invalid e.g. A sells to B a
car which is presently owned by C. A is hopeful that he will buy it from C and
subsequently deliver it to B. This sale is invalid because the car was not
owned by A at the time of sale.

This is the very reason why selling shares/stock before gaining ownership is
impermissible.

This is shown in the following hadith
(39 ua/47E) - Aldll 5 08l i)
O ol gl Cp e e et ¢ s Liaa JB &) de ¢ (laie U adl (6205) b dis Gl La g
OF i G 948 08 @) ke (8 i (n e b lals JBsla () 08 e () Or
oy ¥ L o Ja sl (A8 o aleg dule Al a bl J gy J& JB 022 0 4

In this hadith, where Amr bin Shu’aib narrates through his grandfather, Nabi SAW
clearly prohibits the sale of that which you do not own.
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In this hadith, Hakeem bin Hizaam says: I asked Nabi SAW (saying) O Messenger
of Allah, a person comes to me asking me to sell (to him) that which I do not
have. Can I conclude such a sale, then buy it (the article of sale) for (delivery to)
him from the market. He answered: Do not sell that which you do not have.
Prepayment (or a salaam contract) can be done in regard to food (and not other
commodities that are available in the market).

3. The essentiality of possession
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The second principle that Nabi SAW advocated is “"Do not sell that which you do
not have”.

The wording in the hadith does not state “"Do not sell that which you do not own”
since it is rational that you do not have a right to sell that which is not in your
Milkiyyah.

The preposition “inda” which is prefixed to the masculine singular pronoun “ka”
refers to possession and not ownership.

The expression “that which you do not have” refers to an item of sale, which
despite being in your ownership, is not within your possession.

In fact the previous hadith of Hakeem bin Hizaam also entails the same wording
and this indicates that this hadith is referring to possession and not ownership.

Where we regard the hadith “that which you do not have” to also refers to an
item of sale, which despite being in your ownership, cannot be in your
possession, and is therefore in your “constructive possession” (in relation to
immovable assets like property etc.) we would be using a legal innovation of
either secular law or may consider it as a legal innovation allowed in the Shariah
in terms of Maslahah. A property e.g. house or land that you may own few
thousand kilometers away from your residence or present location would be in
your constructive possession only because the title deeds which reflect ownership
in terms of a legal system operative in a specified political boundary.

Possession of an item generally refers to either something that is immediately
with you on your very person. In a more figurative sense, it would refer to
something that is contained within the space and domain of your private property
(home or business).

Where an asset you own is within the domain of the private property of another
to which you have access you do not have actual possession. Rather, you enjoy
an assumed possession. In fact when you are actually physically distant from an
asset you own, and which is physically located at any remote premise, then also
you do not have actual possession even though your ownership is established.
Possession in this case is also assumed. Assumed possession is certain cases, like
the cited example, cannot be equated to actual possession since “assumed
possession” is divided into immediately or presently deliverable and undeliverable
categories.

You cannot claim to have possession of an asset that you own that has been
usurped by a known person since you do not have present access to the asset.

Possession differs from ownership in the sense that although I may possess a
vehicle or an asset, it may not necessarily be in my ownership.



The quoted hadith literally refers to possession and not ownership since absence
of ownership is already regarded to result, as a foregone conclusion, in the
impermissibility of the contract of sale.

4. Constructive possession

Since the hadith ~ daie (wlle a3 refers to possession does such possession
refer to every type of possession or can we limit the formats of possession to
which it would imply? We affirm that actual possession (together with ownership)
is a norm in sale contracts.

Is "Immovable Assets” within the purview of the hadith or is it a specific
exception. After analysis of the fact that it is generally impossible to relocate
certain fixed assets, and that being actually present before such fixed assets at
the instance of a contract may not be financially or otherwise possible for the
seller, we may safely infer that generally immovable assets is a specific exception
to the rule in the hadith rather than within the purview of the literal text of the
quoted hadith (prophetic statement). This is supported by the conduct of some of
the Sahabah who sold land they owned in distant territories.

Therefore the general sense of the hadith refers to actual or real possession that
is deliverable, and would include some levels of assumed possession since not
every level of the latter allows for delivery to the client.

The previously quoted hadith which prohibits the sale of an item prior to gaining
possession substantiates the fact that prior ownership is being elementary and
foundational to a contract of sale.

The latter hadith renders ownership alone as an insufficient basis to sell unless it
is accompanied gaining possession so that the latter allows the purchaser to
generally dispose thereof in whatever manner he/she finds suitable. Details of
this other hadith are hereafter discussed (See 5.).

In a non-Islamic context, what is the legal meaning and implications of
“constructive possession” in the case of a motor vehicle or other movable asset?

Constructive possession refers to where the owner has not taken physical delivery
of the commodity, but it has come into his control, and all rights and liabilities of
the commodity are passed on to him including the risk or consequences of its
destruction.

We can agree, for Shariah purposes, that this definition can validly be applied in
regard to immovable assets. However, this definition violates the shariah
demands in regard to Qabh “Taking possession” of movable assets. Disregard for
this critical difference would imply that we are now adopting a Kufr based
definition to apply to movable assets, which, in the primary sense of the Shariah,
are not governed within the purview of the Kufr definition, although we admit
that some movable assets like motor vehicles etc. are better protected through
secular legal registrations and transfers. However, the latter mechanism is
grounded on the Maslahah or public and consumer interest, rather than a natural
right of ownership.

In the Muraabahah applications of Islamic Banking contracts, the purchaser (or
bank’s client) is given a mandate to simultaneously act as an agent (Wakeel) of
the bank to gain delivery on the bank’s behalf.




Thus, constructive possession of movable assets may not necessarily imply that
the owner thereof can guarantee or assure delivery of the same. It can thus not
be equated to actual possession in every sense. Also, constructive possession
may not necessarily imply that a client or the buyer has a genuine and certain
description of every aspect of the asset for sale. Sales of items in constructive
possession are more often subject to buyer’s right to exercise the option to
terminate the contract if the subject of sale is not to the exact descriptions
provided by the seller or to the personal or other preferences of the purchaser.
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The above difference between Shaikhain’s (Imam Abu HAnifah and his student,
Imam Yusuf) and Imam Muhammad in regard to the sale of immovable property
establishes that in the Shariah (in terms of Hanafi Figh), true Qabd of even
property is established by being physically located on the property for whatever
period that may imply. The concept of “Constructive possession” would be denied
by Imam Muhammad. In fact, in the land ownership system of the case where
Shaikhain allows the sale of immovable property before possession, there is
neither any constructive possession of that land through any legal document that
was recognised in an Islamic State.

In almost all of these early contracts, there were no documents and title deeds to
establish ownership. Thus, what did not originally exist as a valid means of
representing ownership cannot be truly regarded as subsequently rightful to be
conferred such a status on an absolute basis.

We do not deny the legal necessity in a developed economy where land is
properly defined and demarcated with the best of surveying, architectural and
other geographic tools that legal registration is an absolute necessity, and that
this prevents the abuse of ownership claims by allowing the immovable asset to
be traced from owner to owner, allowing it to be geographically located by
central municipal or government authorities as well as the fact that it grants the
legal system a sound basis to establish ownership with certainty or a great
degree thereof.

We admit that constructive possession in the case of immovable assets can be
include under the purview of Maslahah Mursalah, but deny that such possession
be extended over movable assets.

5. Difference between Murabahah and Musawamah

A simple sale without disclosing the cost price to the client is called Musawamah
(a bargaining sale) in Arabic. This sale can be cash or on credit with a
preferability of a specified date of payment.

However when the cost price is disclosed to the client it is called Murabahah. A
Murabahah can be concluded on a cash payment basis or on deferred payment
basis (Murabahah Muajjal).

6. The view of Imam Shafi
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In the above text, Rasulullah S.A.W. had prohibited the sale of that which was not
taken into possession. Although he referred to food, Ibn Abbaas was of the
opinion that the hadith had a general implication and thus referred to all other
items of sale immaterial whether these were not natural foods.

Imam Shafi adopts this opinion.

In another hadith here above stated, part of what Nabi SAW instructed Attaab bin
Usaid was that he does not reap profits from items that did not enter into the
domain of his economic risks. Thus, without the transfer of ownership to the
purchaser, the economic risks on a commodity likewise do not shift from the
seller to the purchaser.
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7. The view of Imam Malik
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Translation:

Book 031, Hadith Number 079

Section : Sale according to List of Contents

Malik said: The rule according to us in the case of a group of people who bought
goods, drapery or slaves, and a man then hears about it and says to one of the
men in the group, " (in regard to) the drapery goods you bought from so-and-so,
I have heard about its description and matter. Would you allow me to grant you
such-and-such profit to take over your portion?" This person (Shareholder)
agreed, and the man gave him the profit and became a partner to the others in
the group in his place. However, when he (the new partner) saw it (the
purchase), he saw that it was ugly/not good and found it too expensive (over
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priced). Malik said, "That sale is obliged on him and he has no choice in the
matter (to cancel the purchase) if he bought it according to a list of contents with
a known description."

Malik spoke about a man who receives a variety of fabrics, and salesmen then
come to him. He then reads to them his list of contents and says: "In each bag is
such-and-such a blanket (or cover) from Basra and such-and-such a light wrap
from Sabir of such-and-such size," and he then names to them the types of
drapery goods by their sort, and he says to them, "Buy them from me according
to this description." They then buy the bags according to what he described to
them. Then they open them, and find them too expensive and regret it. Malik
said, "The sale is binding on them, if the goods agree with the list of contents
upon which he sold them."

Malik said, "This is the way of doing things which people to adopt in our place
(Madina). They permit the sale among them when the goods agree with the list of
contents and are not different from it."

Thus, according to Imam Malik where the purchaser buys goods which he has not
seen but fully comply with the description of the seller, the purchaser would be
obligated to honour the agreement even though he may be unhappy with the
purchase. The ethical consideration where the seller should consider the
unhappiness of the buyer is obviously a virtue.

Any items excluded from the requirement of possession before sale
Muwatta Book 031, Hadith Number 040.

Section : Buying on Delayed Terms and Re-Selling for Less on More Immediate
Terms.

Yahya related to me from Malik from Nafi from Abdullah ibn Umar that the
Messenger of Allah, may Allah bless him and grant him peace, said, "Someone
who buys food, must not resell it until he takes delivery of all of it."

8. The Hanafi Interpretation
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“"Whoever buys anything that is movable and can be shifted, he cannot sell it until
he had taken possession thereof since Nabi SAW prohibited the selling of that
which was not taken into possession, and also because (rationally), such a sale
would entail Gharar (a level of uncertainty) related to the annulment of the
contract due to destruction (of the asset under consideration prior to delivery)”
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The above details, the Hanafi scholars view that it is not permissible to sell
anything movable prior to possession. The fact that Ibn Abbass, a great
companion and uncle of Nabi SAW also interpreted the prohibition of selling food
before possession to also refer to all other movable items is indicative of a more
authoritative interpretation.

Hanafi scholars regard this as a proof against Imam Malik who restricts the hadith
pertaining to the prohibition of selling food before possession to what has been
stated in that specific hadith, and does not inferentially extend that ruling to
other movables. In fact, what must be noted in regard to Imam Malik’s opinion is
that he narrates the practise in Madina and does not give a purely personal
opinion.

The hadith quoted by Imam Tahawi does indicate towards the applicability of the
prohibition to all movables.

The Question

In our business we some times have a client wanting something and we
need to import it for him so we take a deposit and let him pay the
balance when it arrives. Is this unacceptable?

When your client orders a product that you do not have in stock but can provide
through ordering it, the specified product is not in your ownership even at the
instance of the order. You only gain a degree of ownership once the supplier has
billed you and is ready to make physical delivery either directly to you or to a
location specified by the client.

I do not know the commercial law ruling within the South African context in
regard to whether the risk and liability of ownership is shifted to the purchaser
once the supplier has railed, shipped or dispatched the goods or whether such
risks remain to be the onus of the supplier. In the latter case, even after the
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supplier has dispatched the goods, you cannot profit from selling the goods since
there is no perfect ownership established unless the goods are safely delivered to
you.

Where the risks of ownership is transferred to you as the client of the supplier at
the instance of dispatch to you or the location specified by your client,

1. You would be allowed, in terms of Maliki figh, to profit (sell the same) after
having been invoiced (or given a receipt) together with having the goods
dispatched.

2. In terms of Hanafi figh, you cannot do so until you acquire perfect
possession.

The issue here is how can you then modify such a sale to fit in with a model that
allows you to acquire Islamically valid profits.

1. Specify to the client the total cost of the product but do not regard the sale
contract concluded until you have ordered the goods, received notification of
having been invoiced for the product and acquired possession of the product on
any of your business premises or any other location that equivalently reflects
your gaining possession of the items you bought. Where the risks of the goods
are not transferred to you as a business, but is retained as the liability of the
supplier until it is delivered to the premises of your client, you should appoint the
client to act as your agent to accept delivery at his premises or specified location
on your behalf. Only after the completion of such delivery can you then concluded
the actual contract of sale.

Any upfront deposit taken from the client should be regarded, in this case where
the risk of the goods in transfer remains the liability of the supplier, either as:

1. An Amaanah (and thus be not used by you or your business but kept in
safety on behalf of the client). In such a case, any loss thereof without
negligence from the business person or entity will not entitle the client to
demand repayment.

2. Accepted as a repayable loan (which would then allow you to use it and
liable for repayment in the event of any loss you occur).

3. Accepted as collateral (Rahn) in respected of the expenses and debt that
the client is obligating you to incur in respect of ordering a product that
may not be profitably sold if the client fails to discharge his obligation to
pay for the ordered product. This is the best option from the three
possible alternatives. However, the business entity (i.e. the &g pledgee)
or businessperson is then obliged to observe the rules of Rahn relative to
the amount placed as Rahn and cannot make use of the amount in the
business or personally except if permitted by the Raahin (pledger).

Where the risk of ownership are transferred by the supplier (to whom the order
was given by the business entity) to the business that ordered the product, then

1. You can concluded the sale after been invoiced for the product together
with gaining certainty regarding the dispatch of the goods in terms of
Maliki Figh

2. In terms of Hanafi Figh, possession, after ownership, which establishes the
transfer of economic risk to you, the business entity as the primary
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purchaser, is essential. This means that you must have taken delivery of
the goods to any location where the risk of economic loss no longer rests
on the supplier.

This implies that non-food items (in terms of Maliki Figh) that are purchased can
be sold before gaining possession provided that you have ownership thereof.

Such an allowance is most likely because there is generally normally no change or
natural destruction of non-food items.

The above practise in Madina is indicative of the allowance to sell a commodity
(non-food) in your ownership to a client who has a full description thereof
although such an asset is not in your possession at the instance of the contract.
This practise seems to be against the implication of another authentic hadith
(prophetic tradition) which states “do not sell that which you do not have”.
However, this practise in the city of Madina, according to the jurist, Imam Malik,
indicates towards the fact that this hadith does not refer to an absolute obligation
upon the seller to have his sale items directly before him at the instance of the
contract if these are fully describable and deliverable provided that these are in
his possession.

This narration of Imam Malik cannot be used as a basis for allowing the sale of
goods yet in freight or sea since not only is the risk of non-delivery is possible,
even though the prospective purchaser be willing to accept such risks and may be
aware of the insurance on such goods but also because factor of deception
(Gharar) may be highly prevalent in such a contract especially in our era where
the levels of honesty are extremely questionable.

Currently, various other financial intermediaries guarantee product description,
quality and quantity etc. and could perhaps be used as safe tools to allow the sale
of goods in transit which have been bought provided that the risk of ownership
have passed on to the purchaser.

Often an importer visits another country where he purchases the goods, and
perhaps even takes possession and then freights the goods. However, due to the
hadith, that prohibits the sale of an asset that is not in your (actual) possession it
is safer not to conclude such a contract. However, necessity to contract on this
basis due to factors relating to cost of goods transferred, time, etc. would justify
the granting of an allowance to sell goods (besides raw food) that have been
purchased prior to gaining possession.

Most likely, processed foods and beverages which have a long shelve life and a
known expiry could be excluded from the original prohibition which definitely
related to raw food commodities like wheat, barley, etc. However, due to the
explicit nature of the hadith prohibiting the sale of foods before Qabd
(possession) it is essential that we restrict an inferential analysis that cannot be
absolutely be verified with certainty.

9. The view of Shaykh Ibn ‘Uthaymeen (may Allaah have mercy on him)
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Question #69833: He imports goods and sells them before they arrive

I import goods for trade, then sell them before they arrive and I receive them'.
What is the ruling on that?.

Answer :

Praise be to Allaah.

Selling goods before they arrive is not permissible, because the Prophet (peace
and blessings of Allaah be upon him) forbade selling goods in the place where
they were bought, until the merchants have taken them to their own place. So it
is essential first to take possession of them, then you can sell them. As for selling
them when they are in another country, and you do not know whether they will
arrive in good condition or not, this is not permissible.

If someone were to say that the purchaser is obliged to take the goods whether
they are faulty or not, we say: not even if he agrees to that, because he may
agree to it when making the deal because he wants to make a profit, then after
that he may regret it, and there may be a dispute between him and the seller.
Islam - praise be to Allaah - has blocked all the ways that may lead to regret and
disputes. Similarly if the goods are destroyed, there may be a conflict between
the two parties. The point is that it is not permissible to sell goods until they
reach their destination with the seller, then he may dispose of them.

Shaykh Ibn ‘Uthaymeen (may Allaah have mercy on him)
Ligaa’aat al-Baab il-Maftoohah, 3/183. (www.islam-ga.com)

Notes by Ahmed Fazel

Firstly, the hadith where Nabi SAW forbade merchants to sell items they bought
until these were shifted to their own premises requires further clarification. The
ruling was to establish possession.

Secondly, in the case where the importer or his agent was not physically in the
country from where they are importing, the seller may generally make the
shipping arrangements. However, the importer might intend to sell before the
goods were dispatched to him or while the goods are in freight (either by air, sea,
rail or road) in order to profit or due to financial need.

Thirdly, in terms of details provided from the Muwatta of Imam Malik, as long as
the seller had taken possession, he can sell the same through providing a
description of the goods. The details recorded in that hadith of the Muwatta do
specify that as long as the goods are as described by the seller, the sale would be
concluded. Thus, the purchaser would have to either be reimbursed by the seller
or re-negotiate prices if the goods were different from the description provided or
if these were damaged. Even if the prospective purchaser accepted to accept any
damaged goods then also justice in the shariah demands that he be equitably
compensated for any loss.

The details in the Muwatta which allow for the sale of items that are not

" The question is somewhat ambiguous. Perhaps it means “I import goods for trade but sometimes sell
the same before arrival although the same is later delivered to me.”
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immediately before the seller, but are offered by him through providing a
description thereof via any form of listing have been allowed on the basis that the
seller had already taken possession of the same after gaining ownership, and that
these goods were in near proximity so that these could be delivered.

Often the seller is not at the location where he makes a transaction to sell goods
that he already has purchased and taken delivery thereof. However, the location
of these may be distant from the place of contract. Sometimes, this is to the
advantage of the purchaser who seeks delivery in a remote or distant location
which may be close to the location where the seller has stored his goods.

Thus, allowing the sale of items that the seller has already gained ownership and
has made Qabd (taken possession), but which are not presently in his actual
possession is not preferable due to the ahadith which instruct on not selling that
which is not in your actual possession. Economic situations, depending on the
nature of the goods sold, may demand that some of these contracts are allowed.
However, in such a case, it is advisable to grant the purchaser the right to rescind
the contract within a specified date so that he is allowed a time period to get to
the location of the goods and inspect it in order to gain satisfaction.

We will try to provide further details from the Arabic publication of Islamic
Development Bank titled Bai ala Sifah. (Refer to Hambali Figh)
Conclusion

The view of the Hanafi and Shafi Scholars is most sound and more authoritatively
supported in reference to the sources reviewed and quoted.

Thus, you should not sell any immovables except after gaining ownership and such

possession which ended the previous owner’s liability towards the economic risks of
that asset.

Response by Ahmed Fazel Ebrahim

and Allah knows best.
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