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Overview

The Department for Business Innovation & Skills (BIS) have released a consultation document
(April 2014) on what is described as a Sharia-compliant alternative finance product for
university tuition fees. (See: https:/www.gov.uk/government/consultations/sharia-compliant-
student-finance) The BIS consultation document states that this model has been proposed and
developed by experts in [slamic finance and has been approved by the Sharia Supervisory
Committee of the Islamic Bank of Britain.

The purpose of this document is both to set out the Al-Qalam Shari‘ah Scholar Panel’s formal
view as to the consultation process itself, and also as to the Shari ah validity of the proposed.
‘Takaful based’, model.

In so far as the consultation process itself] this is a positive step for the following reasons:

1. The BIS consultation paper acknowledges, on page 8, that there is some evidence that
prospective Muslim students are not going to university because of their religious
aversion to the current interest based loan system. It is the experience of our own panel
members, through the numerous (dozens if not hundreds of queries received) that many
students are indeed not going to university because of the interest based loan issue.
Indeed we note the government is only planning to introduce an alternative model from
September 2016, which is over two years away, and we would encourage this date to be
brought forward if at all possible, given the substantial impact further delay will have on
affected students.

2. We support efforts to develop a model along clearly established and credible principles
prevalent within the Islamic Finance sector.

3. We support the appointment of a British based Shari ah supervisory panel, and would
recommend this panel reflects the ethnic and jurisprudential school composition within
the British Muslim community.

On page 18 of the BIS consultation document the Al-Qalam Shari ah Panel is listed amongst the
list of individuals/organisations consulted. Whilst Al-Qalam has been in discussions with BIS
regarding two other potential models’, we have not been consulted on the proposed model. We
have, however, subsequently had discussions and exchanged correspondence with two of the
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Shar1‘ah panel members of the IBB and these discussions, along with the BIS consultation paper
itself have allowed the Al-Qalam Shari‘ah Panel to form a tentative view as to the Shari‘ah
permissibility of the proposed model. We wish to place on record our thanks particularly to
Samir Alamad, for developing the proposed model, and also to the IBB Shariah Supervisory
Panel, for spending time and effort in liaising and sharing information with us on this important
matter.

The tentative opinion of Al-Qalam Panel is that an amended version of the Takaful model
proposed in the BIS consultation document may form the basis of an acceptable alternative
subject to the how the model is operationally developed in the future. It is critical that the model,
when developed, remains gratuitous (donation based) and does not end up being commutative
(compensation based), as this is the single most important characteristic in so far as Shari'ah
permissibility.

This document now seeks to:

1. Address the government requirement that the proposed model replicates the
repayment and debt levels of the conventional model.

Address whether Shar1 ah principles recognise the value of money over time
Explore the proposed (Takaful) model in more detail

4. Make some concluding remarks

w

Al-Qalam understands that the finer details of the proposed model are yet to be developed so this
response relates only to the basic structure of the proposed model.



1. Replicating the repayment and debt levels of the conventional model

The BIS consultation document sets a number of criteria that a Shari‘ah-compliant student
finance product needs to achieve. These are briefly mentioned below:

e Repayment and debt levels should be identical to the traditional loan so that students are
no worse or better off.

e Making repayments should be as easy and should be possible through the UK tax system.

e Same application procedure via the Student Loans Company with no extra burden.

e Transparent and easy to understand.

The consultation document also states that: “The Government believes that is [sic] important to
ensure that any alternative student finance product would be acceptable to the majority of the
UK’s Muslim community and to others who may wish to take advantage of this type of finance.”

Essentially, the criteria is that the alternative student finance product should behave in exactly
the same way as a traditional student loan and should be acceptable to the majority of the UK’s
Muslim community and to others who would otherwise be deterred from taking a traditional
student loan as they considered it to be incompatible with their beliefs.

It is our view that, whilst replicating an interest based benchmark would be disliked from a
Shar1‘ah perspective, this would not be considered impermissible.



2. Do Shari‘ah principles recognise the value of money over time?

Under the predecessor (pre-September 2012) student loan system, a student could take out up to
a maximum of around £3,000 each year. There was interest charged at a rate of RPI or 1%
above the highest base rate of a nominated group of banks, whichever was lower. Repayments
were made at a rate of 9% of any yearly income above £16,365.

The BIS consultation document assumes that this was actually acceptable to the majority of
UK’s Muslims and actually states on page 12: “The principles of Sharia law recognise the value
of money over time.” It is thus important to clarify the Shari‘ah position on the concept of Time
Value of Money and the linking of the repayment of a loan with RPI or any other rate of interest.
This is because this is an integral feature of both the two traditional student loan models although
this principle would not impact on the proposed alternative finance model if it was truly to be
gratuitous in nature.

In short, the Islamic Figh Academy of the OIC discussed this issue over a number of different
sessions and eventually concluded by a majority decision as follows:

The Council of the Islamic Figh Academy of the Organisation of the
Islamic Conference in its Twelfth Session held in Riyadh (Kingdom of Saudi
Arabia) during the period from 25" of Jumad Thani to 1 of Rajab 1421 AH (23-
28/9/2000),

And having considered the recommendations, suggestions and final
declaration of the Fighi and Economic Seminar on Issues of Inflation (in its three
sessions of Jeddah, Kuala Lumpur and Manama),

And after listening to the discussions of its members, experts and some
Muslim Fugaha’a on the subject,

Decides the following:
Firstly: Reconfirmation of Resolution No. 42 (4/5) of the Council, which states that:

“In principle debts that have already been created in terms of a certain
currency should be repaid in terms of that same currency and not in
terms of an equivalent value, because a debt has always to be settled with
its exact similar. It is therefore impermissible to link the already existing
debts, whatever their source might be, to price level.”

Secondly: ...

Thirdly: It is impermissible in Shari’ah at the time of concluding the debt contract
to link the repayable amount to one of the following:

a) An accountancy currency

b) Cost of living index or any other index

¢) Gold or silver

d) The price of a certain commodity

e) Growth rate of Gross National Product (GNP)
f) Another currency

g) Interest rate

h) Price of a basket of commodities



Indexation in this way is prohibited because it involves a great deal of Gharar and
Jahalah (uncertainty and-lack of information), since both parties will not be in a
position to know what will be the commitment at the end. Such lack of information
violates one of the fundamental conditions of the contract validity. If the indicator
used for indexation happens to show an increase, this will lead to discrepancy
between the original debt amount to be repaid i.e. to commitment of usury.”

The above decision of the IFA is consistent with the position maintained by the preponderance of
Muslim jurists throughout history and across all schools and, critically, remains the preponderant
position amongst Muslim religious leaders within the UK. Therefore, the statement “The
principles of Sharia law recognise the value of money over time.” is incorrect and is inconsistent
with the preponderance of past and present Muslim juristic thought.

For further elaboration, please refer to Appendix 1.

Under the post-September 2012 student loan system a student can take out up to a maximum of
£9,000 each year to cover tuition fees and additionally, up to £4,375 for maintenance costs.

During the course of study interest accumulates at a rate of RPI + 3%. After graduation, when
the statutory repayment due date is reached the interest rate ranges from RPI to RPI + 3%
depending on income. Repayments are made at a rate of 9% of any yearly income above
£21,000.

The BIS consultation document acknowledges that some religious groups, particularly Muslims,
may feel that the above arrangement is incompatible with their beliefs and, as a result may be
deterred from entering higher education. However, as has been demonstrated above, this
irregularity also existed under the pre-September 2012 system, as far as the preponderance of
past and present Muslim juristic thought is concerned. Under the current system, the rate of
interest has simply increased.

Before September 2012 some conscientious Muslim students and their families were able to self-
fund the cost of tuition and maintenance fees, or else borrow interest-free from other family
members.

However, with the increase in tuition fees up to £9000 post September 2012, this option no
longer remains a possibility for the majority of Muslim families. Muslim students are left with
the choice of either forgoing higher education or else taking out an interest bearing loan knowing
that this is incompatible with their beliefs. There are also cases of Muslims taking out a student
loan under the current system and then later realising that this is at odds with their beliefs leaving
them remorseful and repentant. Al-Qalam has been approached on a number of occasions for
advice in this regard. The need for a Shari‘ah-compliant alternative is thus growing. Al-Qalam
has been working in conjunction with other partners to try to secure an alternative that is
acceptable to the majority of UK Muslims and their religious leadership. It is hoped that the
current consultation process will help to further this aim.

* Resolutions and Recommendations of the Council of the Islamic Figh Academy, Resolution NO. 115(9/12) on
Inflation and Change of Currency Value, p. 263-264.



3. Exploring the proposed (Takaful) model in more detail

The BIS consultation document has identified ‘Takaful’ as the basis on which the proposed
model is structured. It also refers to the practice of raising funds between co-operating relatives.

If the latter reference is to what is popularly known as a ‘committee’ then it should be known
that this is simply a mutual borrowing and lending structure without any increment. Each
member of the ‘committee’ gives the weekly, fortnightly or monthly agreed amount and the
accumulated sum is given to one member. Essentially, the remaining members loan their
instalment to the receiving member. The following week, fortnight or month another member
receives the accumulated sum and this process will continue until all members have received the
accumulated sum and also paid the same amount in. There is no increment. Once this process is
concluded the ‘committee’ will come to an end and members are free to start another
‘committee’ should they choose to participate. If, at the end of this process, any
member/members receive more or less than the sum of their contributions by design, then despite
the intention being one of mutual cooperation, this will result in 7iba. Not only is the proposed
alternative finance product materially different to the ‘committee’ system, even if it had been
identical, the incorporation by design of an increment, and a large one at that, would render the
structure as non-Shar1 ah-compliant due to the incidence of 7iba. In reality, mention of the
‘concept to raise funds between cooperating relatives’ only serves, intentionally or
unintentionally, to deflect from a critical analysis of the Shari‘ah-compliance of the proposed
model.

Given ‘Takaful’ has been identified as the basis for the alternative finance product, it is
important to, firstly, determine the exact relationship of the proposed model with the prevalent
understanding of Takaful, then mention the pertinent issues in the concept of Takaful which may
be areas of concern, and finally, determine whether the proposed model validly fulfils the
intended objective.

Relationship with Takaful:

The word Takaful comes from the root kafala which means to be or become responsible,
answerable, accountable, amenable, surety, or guarantee for property owed by another person or
for the appearance and presence of another person.” Takaful is from the sixth verb form of
kafala where two subjects reciprocate in performing the same action described by the verb. The
word Takaful does not actually appear in the works of classical jurists* and is a rather recent
coinage by contemporary scholars who have used the word to represent a cooperative form of
insurance as an alternative to the conventional model of insurance. Takaful in this sense literally
means to guarantee one another.

From the further clarification that Al-Qalam has received from the original author of the
proposed model, it is not strictly a Takaful based insurance that informs the basis of the proposed
model but only the element of mutual assistance that underpins it. The word Takaful has been
used simply for ease of reference.

® Lane, E. W., An Arabic English Lexicon, Suhail Academy, Lahore, Pakistan, 2003, 2:3001.
* In fact, the word Takaful is even historically absent from all the major Arabic lexicons.



However, in the view of Al-Qalam, a discussion of pertinent issues in the prevalent
understanding of Takaful will help to bring coherence and clarity to the Shari‘ah basis of the
proposed model as there is common ground between the two.

The prevalent Takaful is a form of risk management that aims to avoid the prohibitions of riba,
gharar, gimar and the exchange of mutually deferred counter values that are features of
conventional insurance. This is principally achieved by substituting the compensatory (4 slxs)
basis of conventional insurance with one of gratuitous offering (g »5) otherwise referred to as a
donation. Within the Shari ah a contract made under the principle of a donation removes the
prohibited elements of riba, gimar and the exchange of mutually deferred counter values and
allows the toleration of gharar. Essentially, a Shari‘ah-compliant Takaful structure must be
based on a pure gratuitous offering and if it develops an element of exchange the prohibitions of
riba, gharar, gimar and the exchange of mutually deferred counter values will return.

There are generally three prevalent models of Takaful based on the contracts of Mudarabah,
Wakalah and Wagqf respectively. The Mudarabah model was first developed and practiced in
Malaysia but remained a compensatory contract and consequently suffered from serious Shari‘ah
compliance issues. This led to the proposal of a Wakalah-based model which was a significant
improvement on the Mudarabah based model but still attracted criticism from a number of
Shari‘ah scholars. The Wakalah-based model is prevalent in the GCC and also formed the basis
for the now defunct Salaam Insurance company. A third model, which is practiced in Pakistan
and is based on Waqf, aimed to avoid the criticisms that were raised against the Wakalah-based
model.

Whilst the BIS consultation document has not indicated any specific model of Takaful the most
appropriate model to help tease out the issues that may arise in the alternative finance model is
the Wakalah-based model. In the interest of brevity, rather than explain how a Wakalah-based
Takaful model works, only the issues relative to the proposed model will be discussed.

Pertinent issues in Takaful:

The Accounting and Auditing Organisation for Islamic Financial Institutes (AAOIFI) has
produced a standard (No. 26) on Islamic insurance. The standard approved the Wakalah-based
model on the basis of majority opinion. The AAOIFI standard identifies two constructs and uses
analogy to argue the legitimacy of the position taken as follows:

3. The Shari'a ruling that the Islamic insurance contract is an act of donation that both parties

are bound to honour, is measured by analogy to what is known in Figh as Al Nihd’, or
donation pledge [g b o) MY)]. It has been narrated that Ali and Ibn Masood said (A gift,
if specifically defined, is binding, whether received or not). It has also been narrated that

> Al Bukhari in his Sahih (128/15) commented on A! Nikd where he said (.... since Muslims did not see any harm in
Al Nihd, in which the members of the group consume different amounts of the food to which they have equally
contributed) and he narrated some sayings of the Prophet (peace be upon him) that support this practice. Ibn Hajar
in Fat'hul Bari (129/5) indicated that A/ Nihd was an ancient practice of Muslim travellers who used to contribute
equally to the stock of food they need during their journey, and leave each of them free to consume the portion of
the food he needs. At the end of journey, they distribute the food left over among themselves, unless they decide to
keep it for another journey. This is quite similar to the treatment of surplus in Islamic Insurance. (AAOIFI, p. 484)
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Abu Bakr and Omar indicated that a gift does not become binding before receipt. Malik
however reconciled the two viewpoints by indicating that Ali, Ibn Masood and the others
seem to have focused on the fact that the contract as such is binding, while Abu Bakr and
Omar seem to have focused on the fact that the receipt of the gift is a prerequisite of
finalising the contract. The latter viewpoint was justified by the desire to leave no room
for an excuse that Omar explicitly mentioned.6

The first of the two constructs is what was known as a/-Nahd which was a practice that, most
likely, originated in a group of travellers making a contribution of provisions towards a
collective pot to either be shared out between the travellers equally or to allow the travellers to
partake from the collective pot. The contribution itself was known as al-Nikd.” This practice
raised the question as to whether the contribution of the same genus, for example dates, resulted
in the incidence of riba if one received a share that was disproportionate to one’s contribution.®
In ‘Umdah al-Qar1, Badr al-Din al-‘Eyn1 explains that this is not a case of riba but rather one of
ibahah. This is also confirmed by many other jurists who have explained the reason why such
practice was permitted. Essentially, each contributor permits his co-contributors to receive from
or partake in his contribution with ownership transferring upon consumption. It is not a case of
exchange which would result in 7iba if it occurred in unequal amounts in the same genus or if
either or both counter-values were deferred. It is also not a case of proprietary transfer through
gift, as gift required offer, acceptance and possession. Rather, it was simply a case of retaining
ownership of one’s contribution and allowing others to benefit therefrom out of compassion and
mutual cooperation.

For the benefit of the ‘Ulama’ (scholars), a discussion in Arabic on al-Nahd has been included in
the footnotes for ease of reference.’

6AAOIFI Standard No 26, Appendix B, Basis for Shariah Justification. -
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The second of the two constructs is a pledge to donate which is based on a principle of the
Maliki School: ‘One who imposes upon himself a good deed it becomes incumbent upon him as
long as he does not become insolvent or die.”'® However, this principle of the Maliki School is
applicable only if the pledge is a unilateral pledge from one party only and there is no
conditional counter pledge from the other party. If there is a conditional counter pledge from the
other party, then this principle is not applicable. E.g. if the Takaful fund pledges to the
participant to make an award to the participant in the event of a qualifying event on the condition
that the participant donates a defined amount to the Takaful fund, then this principle of the
Maliki School is not applicable. Rather, this then becomes a case of what is known as hibah al-
thawab otherwise referred to as al-hibah bi shart al- iwad - gift with the condition of
compensation.'' Such gift then becomes a commutative contract of sale with the return of the
prohibitions of riba, gharar, gimar and possibly the exchange of mutually deferred counter
values. The preponderance of Hanafi jurists consider such gift to begin as a gift but conclude as
a contract of sale.'” Jurist of the three remaining jurisprudential schools and Imam Zufar of the
Hanafi School consider such gift to be a contract of sale from the onset."> All agree that the
attendant rules of a sale contract apply. Thus:
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e Such gift returns the construct to a commutative contract which was the very reason for
seeking an alternative!

e Furthermore, if the counter values are in the form of currency [as is also the case under
the proposed student loan model] then the prohibitions of riba al-fadl and riba al-nasi’ah
also materialise.

o If either of the counter values entails uncertainty the contract becomes void according to
the Shafi‘T and Hanbali schools whilst the Hanaft and Malikt schools consider the gift to
be valid and the condition of compensation to be void.

Consequently, a Wakalah-based Takaful model with the peculiarities explained above, retains
prohibited elements of the conventional model of insurance.

There are other anomalies that arise as a result of a structuring of this kind in relation to
ownership of the premiums paid, and the entitlement to a return of surpluses, etc. but for the
current discussion the above details are more than sufficient.

However, for the purposes of Takaful, if the model is structured in a manner that:

e The Takaful Fund is a separate legal not-for-profit entity with the objective of assisting
those participants who have suffered a loss

e The donations are pure unconditional donations made unilaterally by the donor

e With immediate proprietary transfer to the Takaful Fund

e Such that the Takaful Fund has total discretion to utilise the donation according to its
own governing rules and regulations

e With entitlement to recover a loss accruing solely on the basis of the governing rules
and regulations of the Takaful Fund and not on any agreement between the donor
and the Takaful Fund,

then this can be a valid structure to achieve the objective of Takaful. The critical difference here
is that there is no reciprocating pledge from the Takaful Fund to the participant to make an award
if there is a qualifying event. Rather, any such award is made exclusively on the basis of the
governing rules and regulations of the Takaful Fund. To this end, a Waqf-based model is
possibly a better model to achieve the desired outcome.
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4. Some Concluding Remarks

For many Muslims, the issue at hand is a matter of faith and so it is important for them to know
who has developed and sanctioned the proposed model. Most Muslims do not understand the
workings of Islamic finance models and are unable to appreciate the differences, where they do
exist, from conventional interest based models. This remains the case to date with Islamic
mortgages. Most Muslims require the advice, guidance and reassurance of a religious authority
in which they have trust. Therefore it is important to identify which experts in Islamic finance
have proposed and developed the model. To this end, Al-Qalam has been able to confirm that
whilst the original author is an employee of the Islamic Bank of Britain he has worked on this
model in his personal capacity. The original author then consulted with the Shariah Supervisory
Committee of the Islamic Bank of Britain and with some members of AAOIFI. Al-Qalam is
informed that they have advised that there are no Shari‘ah concerns with the basic structure of
the model.

One of the core objectives of this consultation is to gauge the views on the Muslim community
as to the Shart ah acceptability of the proposed model. It is thus important that any Shari‘ah
supervisory committee for the proposed fund includes competent representative British Muslim
scholars in whom the British Muslim community broadly has confidence, and also that such
scholars are also specifically involved in the development of any proposed model. We would not
consider it advisable to have foreign scholars appointed to this role.

The underlying principle of the model is identified as ‘one of communal interest and transparent
sharing benefit and obligation’. Whilst the stated underlying principle is noble, it is the
application of the stated principle that must critically conform to Shari‘ah dictates.

The BIS consultation document advises that ‘the contract will be based upon a unilateral promise
guaranteeing that they will repay a Takaful contribution — which is perceived as a charitable
donation’. Notwithstanding the debate about the legal enforceability of a unilateral promise in
Shari ah, the promise to ‘repay a Takaful contribution, and an enormous one at that, is, in the
manner described in the document, anything but unilateral. It is a legally enforceable promise to
repay, yes repay, as expressly stated in the BIS consultation document, the money released upon
signing the document but with an increment based on a benchmark. The release of funds, which
is essentially a loan, appears, as far as we can tell, to be conditional upon signing the contract to
donate a large unspecified sum to the fund in the future. Thus, this is a commutative contract and
the prohibited elements of riba al-fadl and riba al-nasi ah both materialise and any perception of
being a charitable contribution is quashed. Whilst there is no lending/borrowing relationship
resulting in a payment of interest by the student to the SLC, there is a lending/borrowing
relationship resulting in a payment of interest by the student to what is termed the Takaful fund.

In a conventional Takaful structure, participants invariably make a donation and a pay-out is
made if a specified event occurs. In the current structure, the roles are reversed. The Takaful
fund invariable releases funds and repayment is made if a specified event occurs. This inverse
application of the Takaful structure needs further analysis.

Furthermore, the proposed model incorporates the concept of the value of money over time
which has been demonstrated to be at odds with most past and present Muslim juristic thought.
This is further exacerbated by the fact the benchmark does not even reflect RPI but rather RPI +
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a percentage increment relative to the traditional loan system. The BIS consultation document
states:

‘Under the terms of the alternative finance product the amount owed to the fund by
the student would increase by the same amount over time as for a traditional loan.
However, no rate of interest would be applied to the student’s obligation to the fund.
The principles of Sharia law recognise the value of money over time. Given the long
period over which most students would make repayments into the fund, the total
contribution they would be obligated to make would be based on a benchmark. This
benchmark would be set relative to the traditional loan system and would ensure that
students who made use of either the alternative finance product or traditional loans
would be treated the same.’

After some discussion and reflection, Al-Qalam is of the opinion that the manner in which the
proposed model is being envisaged in the BIS consultation document does not remove it from
being a commutative contract as the purported unilateral promise and the award to the student
are mutually conditional. The wording of the BIS consultation document also confirms the
commutative nature of the contract. Thus, the prohibitions of riba, gharar, gimar and the
exchange of mutually deferred counter values remain. This is further compounded by the
incorporation of the concept of Time Value of Money.

However, it is also the opinion of Al-Qalam that if the commutative nature of the mode proposed
in the BIS consultation document is removed then there is scope for accepting a revised version
of this model based on the position of the Maliki School. To this end it is proposed that the
student makes a unilateral promise to make donations to the fund according to a payment
schedule reflective of the conventional student loan model without any counter pledge from the
Takaful Fund. Then, any award made to the student is made exclusively on the basis of the
governing rules and regulations of the Takaful Fund and NOT on the basis of an agreement
between the student and the Takaful Fund. As a gratuitous contract, this will then obviate the
prohibitions of riba, gimar and the exchange of mutually deferred counter values and also allow
the tolerance of gharar. Additionally, the concept of Time Value of Money will also then not
have a negative impact. If a Waqf-based structure can be used to achieve this, then this will be
all the more satisfying.

We recognise that a simple unilateral promise of gratuitous nature is being substituted for a riba
based contract that is the conventional student loan. We also recognise that the Maliki School is
not adhered to by the overwhelming majority of UK Muslims. However, due to the absence of
any viable alternative to date and the real need for such an alternative, it is the tentative opinion
of Al-Qalam that an amended version of the proposed model, as described in the consultation
document, may possibly form the basis of an acceptable alternative. Of course, this is subject to
the finer details, which have yet to be developed, supporting the initial outline basis of the
model. To this end, it is critical that the model remains gratuitous and does NOT end up being
commutative.

The above is an attempt to bring some depth to the discussion on the proposed alternative
finance model and to provide a Shari‘ah analysis on the assumptions, statements and the brief
details of the proposed model with a possible amended alternative so that concerned parties are
able to respond to the BIS consultation in an informed manner.
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I pray that Allah, Most High, guides me in this endeavour and makes it a source of deliverance in
the Hereafter. For indeed, He is All-Hearing, All-Seeing, All-Knowing.

Mufti Mohammed Zubair Butt (Chair)
On behalf of the Al-Qalam Shariah Scholars Panel
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Appendix I

It is the consensus opinion in Islamic law that the loan of fungibles must be returned with the
equivalent (Jid)). However, the question arises as to whether this equivalence is in terms of
amount (L)) or in terms of value (4l 5 4adll)? The correct and preponderant opinion is that the
equivalence is in terms of amount and not in terms of value due to the following proofs:

1. If A loans 10kg of wheat [which is a usurious commodity] from B and then returns the
amount loaned when the price of wheat has fallen by half, for example, A will have to
return the same amount (10kg) to B and not its current value (20kg) of wheat. This is
by the consensus of Muslim jurists, both past and present.

2. The requirement of mutual equivalence (i) is, again by consensus, to avoid the
incidence of riba. The Holy Prophet pbuh explained this in detail in the numerous
ahadith on riba al-fadl"* and required that the amount exchanged be returned even if
there was a difference in value. Examples include the prohibition of exchanging one sa
(unit of measure) with two sa * of the same usurious commodity, the prohibition of
exchanging jam ‘ (an inferior quality of) dates with janib (a superior quality of) dates in
unequal measure, and the statements of the Holy Prophet: “So, one who increases or
demands an increase, so it is riba”"”, “like for like”', “equal for equal”'’, “hand to
hand”lg, etc.

3. The Holy Prophet pbuh permitted Ibn ‘Umar to substitute a deferred price in gold with a
price in silver for the price of the gold on the day of payment." If the equivalence
required had been in terms of value as opposed to in terms of amount then the value of
the gold incurred on the day of contract would have been payable.

4. It 1is a settled opinion amongst the jurists that the exact amount must be returned and it is
not permitted to return an estimated amount as estimation in the exchange of usurious
commodities is prohibited. The Holy Prophet pbuh forbade the al-Muzabanah sale ( &
44l 3all) which was the sale of dates still on the trees for dates that had been picked as the
dates still on the trees could only be estimated. The purported equivalence in linking
the student loan with RPI or other similar measure is simply estimation through and
through. Not only will the rate of RPI or other similar measure be unknown at the time
of payment, identifying the appropriate goods to go in to the ‘basket’, assigning a weight
to each individual good, determining the price of each individual good are all based on
estimation and average. The RPI is simply a product of estimation with weighted
averages for each item in the basket of goods. Therefore, as the exchange of usurious
commodities does not allow estimation, this is a further reason why the use of RPI as a
benchmark is incorrect.

Some Muslim economists and a limited number of contemporary Muslim jurists have tried to

argue the permissibility of using the rate of inflation as a method of determining equivalence on
the basis of what is reported as the latter opinion of Imam Abu Yiisuf from the Hanaft School in
relation to fuliis (copper money). It is reported of Imam Abi Yusuf that he held the position that

'* These ahadith are well known and in the interest of relative brevity need not be mentioned here.
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if the value of fuliis appreciated or depreciated then the value thereof on the day of contract and
possession was payable in equivalent dirhams (a silver currency). However, the reality is that
this bears no relation to the issue at hand as the concept of inflation linked returns is a modern
concept and did not exist at the time of Imam Abu Yusuf. Rather, fuliis were linked to the gold
dinar and silver dirham and valued therewith and were considered as change to the gold and
silver currencies. The face value of one fals was considered to represent one tenth of a dirham
by popular convention and this was different from its real value. It was always possible that this
convention would change and one fals would be considered, for example, to represent one
twentieth of a dirham according to the new convention and, in this manner the value of the fals
would depreciate. Equally, it remained possible that one fals would be considered, for example,
to represent one fifth of a ditham and, in this manner, the value of a fals would appreciate. Imam
Abii Hantfah opined, and this is also the well-known (__s¢«) opinion of the Maliki, Shafi‘T and
Hanbali schools, that the actual number of fals incurred at the time of contract will be payable
and the value thereof is immaterial. This was also the reported earlier opinion of Imam Abil
Yusuf. However, he is reported to have later opined that the value of the fals in relation to
dirhams incurred at the time of the contract was payable as fuliis were, in reality, simply change
for the dirham. It is possible that the reason for the difference between the preponderance of
jurists and Imam Abu Yusuf was due to the manner in which each viewed fulizs. The
preponderance of jurists viewed fals as a currency by convention in its own right and which was
not perpetually linked to the dirham or the dinar whilst Imam Abu Yisuf viewed fals to be
fractions by convention used as change to the dirham. Thus, the real purpose behind the loan of
fuliis was not the amount of fuliis but rather the loan of a fraction of a dirham that those fuliis
represented. Therefore, Imam Abt Yusuf held that the fraction of the dirham loaned in the form
of fuliis had to be returned even if the number of fuliis that now represented that same fraction of
the dirham had now increased or decreased. In contrast, modern paper currencies are not linked
to another currency nor considered as fractions of and change for another currency. Rather, they
are currencies in their own right. Furthermore, it was possible to accurately determine the value
of fuliis according to the opinion of Imam Abt Ysuf as they were linked to a defined measure
of currency in the form of the dirham. In contrast, it is not possible to accurately determine the
true value of modern paper currencies by linking them to RPI. Rather, such linking will only
result in an estimated value.

Some Muslim economists have tried to argue that the meaning of equivalence should be
determined on the basis of popular convention ( ‘urf) and this, today, is by linking it to RPI or
other such measure. However, this argument is totally baseless as a resort to popular convention
is only warranted in the absence of textual evidence. Textual evidence has clearly identified the
meaning of equivalence which is equivalence in terms of amount and not in terms of value as
discussed earlier.

The simple reality is that the concept of time value for money and inflation linked returns has a
function in a system that is based on riba. As for a system that aims to avoid riba the errant
nature of such concept becomes clear and does not stand against the proofs of Shari‘ah.
Therefore, there remains no doubt that the statement “The principles of Sharia law recognise the
value of money over time.” is grossly at odds with the preponderance of past and present Muslim
juristic thought.

16



