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Summary

The payment of zakat is only obligatory upon a person if various conditions are met such as the payer being
of sane mind, mature age, Muslim faith, etc. One of these conditions is for the payer to be the owner of
wealth. In contemporary society there are various assets, an example being pension funds, where complete
ownership (which comprises not only of title to property but also possession of property) is not established.

This fatwa seeks to address the shari‘ah position with regards to the zakat liability of various pension funds
(final salary, money purchase and personal) available within the UK.

The fatwa will commence by looking at the concept of complete ownership from a shari‘ah perspective and
determine that if the pension holder is empowered to choose how to invest the pension fund or the
employee and employer mutually agree to invest the pension contributions on behalf of the employee, even
if the employee is not empowered to choose a particular pension fund, this gives rise to an agency
arrangement (wakalah) which allows complete ownership to occur. As a result those pension funds (typically
money purchase and personal) which either give the pension fund holder a choice in how to invest their
money or it is agreed that the pension contributions are invested on behalf of the employee they are liable to
zakat.

On the other hand, those pension funds which are not invested on behalf of the employee (typically final
salary) do not result in complete ownership, hence the fatwa looks at a variety of differing opinions from the
Hanafi School over how zakat is to be payable. According to the principles of Imam Abu Hanifah, these
pensions only beomce liable for zakit twelve months after they are received as a pension payment by the
pension holder. No zakat is payable at all prior to the funds being received as a pension payment.

Zakat on Pensions!

Firstly, liability of zakdt is a consequence of complete ownership comprising both proprietorship and
possession of ‘productive” wealth - al-mal al-nami. Wealth may be intrinsically productive - khilgi, such as
gold and silver, or productivity may result as a consequence of one’s action - fi I, i.e., acquisition with the
intent of trade. Productivity may be either real - hagigi, by way of breeding or profit through trade, or
constructive - taqdiri. The absence of [actual or constructive] possession, characterised by the inability to
benefit through effecting increase, renders ownership defective.?

Secondly, there are principally five key elements of an employee’s salary relevant to the discussion of zakat
liability on pensions:

Nett wages received by the employee from his employer as remuneration for services rendered.
Employee's National Insurance contributions

Employee’s contribution towards the pension scheme.

Employer’s contribution towards the pension scheme

Income Tax

ANl S

1 For a detailed discussion on the permissibility of pensions please refer to the following link: http://algalam.org.uk/wp-
content/uploads/ pensions-and-gross-uncertainty-revised-Vlaa.pdf

2 For a detailed discussion on the criterion of zakat liability please refer to the following link: ......................


http://alqalam.org.uk/wp-content/uploads/pensions-and-gross-uncertainty-revised-V1aa.pdf
http://alqalam.org.uk/wp-content/uploads/pensions-and-gross-uncertainty-revised-V1aa.pdf

1. Nett wages received

There can be no doubt that the wages hitherto received by the employee as consideration for services
rendered are the property of the employee. The employee enjoys all proprietary rights and, accordingly,
all the relative rules of zakat apply.

2. Employee's National Insurance contributions

Employee's® National Insurance contributions are mandatory deductions and do not constitute deferred
salary as there is, at least implicitly, an agreement between the employee and the State that such
deductions will be made according to an agreed schedule. No employee is allowed to refuse to make
such contributions. Furthermore, such deductions cannot be reclaimed in the event of death prior to
retirement. Ownership of the deducted monies is vested in the State upon receipt by HM Revenue and
Customs on the basis of this agreement and, in any case, by isti’la’ - appropriation of the same.

3. Employee’s pension contributions

Le., the sum regularly deducted subsequent to entry into the scheme as a contribution towards the
pension scheme before actual receipt of the regular wage. The deducted sum constitutes deferred salary,
and hitherto only incomplete proprietorship is established. If the employer maintains the right of
disposal over the employee's pension contributions and determines unilaterally as to how they are to be
invested, if at all, the employer retains ownership of the contributions and the value thereof remains a
debt upon him in favour of the employee. The employee enjoys only proprietorship per se of non-
specific sums of equivalent value. I.e., whilst the employee enjoys proprietorship per se over the
remuneration owed to him, such proprietorship cannot be assigned to specific units of money. Thus,
when the employer exercises his right of disposal, he does so in his own property. However, if the
employee is empowered to choose how such contributions are to be invested, or the contributions are
invested by mutual agreement on behalf of the employee, then upon receipt by a third party [such as an
investment company] complete ownership will be vested in the employee on the basis of wakalah -
agency. The third party, being the wakil - agent of the employee, will effect possession of the
contributions and all proprietary rights and obligations will accrue to the employee.

4. Employer’s pension contributions

Le., the sum that the employer undertakes to contribute when the employee enters in to the occupational
pension scheme. As a contractual obligation, the employer's contribution effectively forms a deferred
element of the total amount of remuneration for services rendered. However, as in the case of the
employee's contributions, rendering of service, in itself, only establishes incomplete proprietorship with
limited powers to contract therewith. Similarly, if the employer maintains the right of disposal over the
employer's pension contributions and determines unilaterally as to how they are to be invested, if at all,
the employer retains ownership of the contributions and the value thereof remains a debt upon him in
favour of the employee. Again, the employee enjoys only proprietorship per se of non-specific sums of
equivalent value. Thus, when the employer exercises his right of disposal, he does so in his own
property. However, if the employee is empowered to choose how such contributions are to be invested,
or the contributions are invested by mutual agreement on behalf of the employee, then upon receipt by a
third party [such as an investment company] complete ownership will be vested in the employee on the
basis of wakalah - agency. The third party, being the wakil - agent of the employee, will effect possession
of the contributions and all proprietary rights and obligations will accrue to the employee.

5. Income Tax

Income tax is also a mandatory deduction and the inevitable norm. Again, any individual taking up
employment does so with the understanding that their earnings will be subject to income tax at pre-
determined rates, and a refusal to pay the relavent income tax is in breach of the Law. Again,
ownership of the deducted monies is vested in the State upon receipt by HM Revenue and Customs on
the basis of this understanding, and in any case by isti /d’ - appropriation of the same.

8 Employer's NI Contributions are not relevant to this discussion as they are a liability borne by the employer in his own capacity.



Thirdly, if the employer maintains the right of disposal over both the employee’s and the employer’s
pension contributions and, as explained above, they remain a debt payable to the employee, then, for the
purposes of zakat liability, it is important to determine the category of debt they fall in to, as, according to
Imam Abu Hanifah, not all debts are liable to zakat.

According to Imam Aba Hanifah, there are three categories of debt:

1.

Strong debt: a ‘strong debt’ is defined as a debt that is incurred in consideration of commercial
goods. E.g., a retailer purchases commercial goods from a wholesaler on credit. The retailer has
incurred a ‘strong debt’ payable to the wholsaler in consideration of the commercial good. The
wholesaler remains liable for paying zakdt on the debt even before taking posession of the same.
However, the obligation to pay zakit only matures upon receipt of the debt. Thus, for each 40
dirhams (or its equivalent) received one dirham will be payable as zakat.

Weak debt: a ‘weak debt’ is defined as a debt that accrues without any consideration, such as wealth
that accrues as inheritance or as a bequest, or that accrues in consideration of other than what is
deemed property, such as deferred dower, or the consideration agreed in Khula‘, or the
compsenation mutually agreed to commute Qisas, etc. Zakat is not liable upon such debt until
recovered. Following recovery, the rules of zakat will apply for the future but not retrospectively.
E.g., if a destitute inherits a large sum from the estate of a deceased relative, but does not receive the
same until after the passage of one lunar year, liability of zakit will not apply until receipt of the
inheritance followed by the passage of one lunar year.

Medial debt: a ‘medial debt’ is defined as a debt that is incurred in consideration of non-commercial
goods. E.g., one sells some surplus clothes or personal property to a friend who has agreed to pay
after 18 months. The debt so incurred is a “‘medial debt. There are two positions reported from
Imam Abu Hanifah regarding such debt.  According to the opinion reported in al-’Asl [Zahir al-
riwayah], liability of zakat will be effected from the time of sale and before possession. However, the
obligation to pay zakat will be delayed until possession of 200 dirhams [i.e., the quantum of zakat
liability], after which zakat will be payable retrospectively. Ibn al-Humam and Ibn al-Nujeym have
stated this to be the correct opinion, while al-Haskafi has deemed it to be the more correct opinion.
Ibn Suma‘ah has reported a second opinion of Imam Abt Hanifah on the authority of Imam Aba
Yusuf that the liability of zakit only applies after receipt of the quantum of zakat liability and the
passage of one lunar year from the time of possession. Al-Kasani has deemed this to be the more
correct opinion and al-Sarakhsi has also attributed it to Imam al-Karkhi. Ibn ‘Abidin has also
explicitly considered this to be the more correct opinion in the marginal notes of al-Bahr al-Ra’iq and
implicitly in Radd al-Mubhtar.
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In order to establish which of the above three categories of debt such pension contributions fall into, it is
necessary to determine the jurisprudential status accorded to services rendered. Le., are services rendered
what, in Islamic jurisprudence, is termed mal -property?

It is quite evident that services are not commercial goods, and thus remuneration for services does not fall
into the category of ‘strong debt’. Le., while a ‘strong debt’ is incurred in consideration of commercial goods,
the pension contributions remain outstanding in consideration of services rendered. Thus, even if services
are accorded the status of property, they are evidently not commercial property.

There is also no doubt that, according to Imam Abta Hanifah [and Imam Abt Yasuf], usufruct and services of
a free person are not inherently property of value. It is for this reason that usurped usufruct is not subject to
compensation and the services of a free person cannot form the dower4.
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Usufruct and services are accorded recognition as property of value only where a pressing need exists and
not as a universal concept. In fact, it is only on the bases of human need that ujrah - remuneration for
usufruct of assets and for services is accorded recognition as property of value, and thus legitimised, and the
contractual relationship between the lessor/employer and the lessee/employee is validated. However, this
need does not extend to the issue of zakdt. There is no pressing need to accord usufruct and services
recognition as property of value in relation to zakat. It then follows that, in relation to zakat, remuneration of
services is essentially consideration of other than what is deemed property and thus falls under the category
of ‘weak debt’. Accordingly, liability of zakat will not apply until reciept of such remuneration followed by
the passage of one lunar year.

Even if, despite the absence of need, remuneration for usufruct of assets and for services is accorded
recognition as property of value in the issue of zakat, it would fall under the category of a ‘medial debt’,
which is a debt incurred in consideration of non-commercial goods. As discussed earlier with reference to
the more correct opinion of al-Kasani, Imam al-Karkhi and Ibn ‘Abidin, liability of zakat upon a ‘medial
debt’only applies after receipt of the quantum of zakat liability and the passage of one lunar year from the
time of possession. Thus, according to this opinion, there is effectively no difference in terms of zakat
liability between a “medial debt” and a “weak debt’.

Furthermore, although Ibn al-Humam and Ibn al-Nujeym have preferred the opinion reported in al-’Asl,
wherein liability of zakat on a ‘medial debt’ is effected prior to receipt even if the obligation to pay is delayed
until possession of the quantum of zakat liability [after which zakat will be payable retrospectively], they
have also clearly stated that if a slave or a residential property not intended as commercial goods are given
out for hire, the remuneration will not be liable to zakat until receipt and the passage of one lunar year.
However, if they are intended as commercial goods and are given out for hire, the remuneration will have
the same ruling as a ‘strong debt’.5 It is interesting to note here that, in the issue of zakat, Ibn al-Humam and

4 As the Holy Qur’an has stated: 032l 15455 &1 “that you seck (them in marriage) with your property” [al-Nisa’:24].
5 In addition to this al-Sarakhst has mentioned three opinions in al-Mabsit as follows:



Ibn al-Nujeym have not considered the usufruct of the residential property and the services of the slave not
intended as commercial goods to be property of value, otherwise as ‘medial debts’, the remuneration so
earned would be liable to zakat prior to receipt, even if the obligation to pay was delayed until possession of
the quantum of zakat liability. However, in the case that they are intended as commercial goods, Ibn ‘Abidin
has objected to Ibn Nujeym’s submission [as also stated by Ibn al-Humam)] that the remuneration so earned
will have the same ruling as a “strong debt’, as this is contrary to what is stated in al-Mubhit:

And there are two opinions in relation to remuneration of the usufruct of property or the services of
a slave intended as commercial goods. In one opinion there is no zakat until possession and the
passage of a year, as usufruct is not actually property, and is thus like dower. And in the zahir al-
riwayah, liability of zakat applies, and it is necessary to disburse upon possession of the quantum of
zakat liability, as it is consideration for property that is not the object of the obligation of zakat. This
is because usufruct is actually property, but is not the object of the obligation of zakat due to lack of
capacity, as it does not remain for the period of a year.

Ibn ‘Abidin then states:

I say: this is clear in that according to the first opinion it is of the category of ‘weak debt’, and
according to the second opinion from that of the ‘medial debt’, not from that of ‘strong debt’, as
usufruct is not zakatable property even though it is property in reality.
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One can then conclude that in view of the fact that the remuneration for the services of a slave not intended
as a commercial good is not liable for zakat until receipt and the passage of one lunar year, remuneration for
the services of a free person, which are by consensus not considered property, can in no way be liable for
zakat before receipt and the passage of one lunar year. Therefore, pension contributions, wherein the
employer retains the right of disposal and the value thereof remains a debt upon the employer in favour of
the employee, are not liable for zakat until reciept and the passage of one lunar year.

There are three opinions reported from Imam Abi Hanifah in relation to ujrah — remuneration. In
one he has considered it to be the same as dower because, in reality, it is not in consideration of
wealth as it is consideration of usufruct. In another opinion, he has judged it to be like the
consideration of clothes for personal wear because usufruct is property in certain aspects but is not
the object of the obligation of zakat. The most correct opinion is that remuneration for the usufruct
of commercial property and for the services of a slave intended as a commercial good is of the same
satus as the price of commercial goods. For every forty dirhams received zakat is payable [as is the
case of ‘strong debts’] as a result of drawing parallels between the consideration of usufruct and
that of property of material value.
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However, all of above discussion is in view of the opinion of Imam Aba Hanifah. According to Imam Abu
Yasuf and Imam Mohammad, all debts [except for a few limited exceptions] are ‘strong debts” and are liable
to zakat before taking possession. The rationale® to their position, as explained by al-Kasani, is that the
creditor enjoys complete ownership of the debt - both proprietorship and [effective] possession - as he is
able to recover his debt by taking possession of the underlying asset. Thus, it is akin to all forms of material
property for which one enjoys proprietorship and possession. However, as it is in the absence of actual
possession, prompt disbursement is not a requirement. Upon actual possession, he will be obligated to
disburse zakat proportionately. The rationale offered by al-Sarakhsi is that debts are all equal in monetary
capacity in that they are demandable in life and after death and they become property in reality through
possession. Thus, liability of zakat accrues to all forms of debt.

Therefore, if one wishes to adopt the path of prudence, and follow the opinion of Imam Aba Yasuf and
Imam Mohammad, it is better to disburse zakat in retrospect for pension contributions from the time of
entitlement as opposed to receipt and the passage of one lunar year.
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6 Al-Kasant has presented two reasons for the position adopted by Imam Abi Hanifah: Firstly, that a debt is not
property but rather an obligation — an obligation to grant propriety of property to the creditor and surrender the property
to him. However, zakat liability accrues to property, and as debt is not property, it is not liable to zakat. 1t would thus
have been proper that zakat is not liable upon any debt until possession and the passage of a lunar year, except that debt
that is incurred in consideration of commercial property is accorded the same rule as property. The reason for this is
that a substitute assumes the place of the principal as though it is the very same. Thus, it is as though the principal, i.e.,
the commercial property, is in the possession of the creditor and a lunar year has passed. The second reason is that if
debt is even considered to be owned property, it is property that does not admit possession as it it is not true property.
Rather, it is constructive property in the manner of an obligation, and an obligation cannot be possessed. Thus, it is not
property wherein both proprietorship and possession are established, and consequently, as in the case of mal al-dimar,
zakat is not liable. By analogy, no debt should be liable to zakat due to defective proprietorship on account of the
absence of possession, except that in the case of debt that is in consideration of commercial property, the debt is
accorded the rule of property in the admission of possession as it is a substitute for commercial property that admits
possession. A substitute assumes the place of the principal, and as the principal is an existing property that admits
possession, the same applies to its substitute. This precept does not hold true for that which is not at all a substitute, or
for that which is a substitute for other than property. Similarly, it does not hold true for the substitute of commercial
property according to the correct opinion that it is not liable for zakat until reciept of the quantum of liability and the
subsequent passage of one lunar year. This is because the price is a substitute for non commercial property and will
thus assume the place of the principal. If the principal was to be in his possession in reality it would not be liable to
zakat. Thus, the same applies to its substitute. This is different to the case of the substitute of commercial property.
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Finally, under 'final salary' pension schemes, the employer retains the right of disposal over the pension
contributions, both of the employer and the employee, and determines unilaterally as to how they are to be
invested, if at all. They are also not invested on behalf of the employee. Thus, the employer retains
ownership of the contributions with all the inherent risks of their investment and the value thereof remains a
'weak' debt upon him in favour of the employee. Accordingly, according to Imam Abua Hanifah, zakat
liability does not fall on the employee for such contributions unless they are actually received and then one
lunar year has lapsed. However, if one wishes to adopt the path of prudence and follow the opinion of
Imam Aba Yasuf and Imam Mohammad, one may disburse zakat in retrospect from the time the
contributions are earned as opposed to receipt and the passage of one lunar year.

Under 'money purchase' pension schemes and personal pensions, the pension contributions are invested on
behalf of and sometimes at the discretion of the employee or the pension holder and the risk of the
investment is borne by the same. The employee/pension holder authorises his employer to transfer monies
owed to him (in the form of pension contributions) to a third party (pension provider) on behalf of the
employee/pension holder. In such case, when the pension contributions are received by the third party
complete ownership is vested in the employee on the basis of wakalah - agency. The third party is thus an
agent of the employee/pension holder, the possession of the former is constructive possession of the latter
and all proprietary rights and obligations now accrue to the employee/pension holder. The deficiency
(absence of possession) in complete ownership has now been addressed and investment of the pension fund
renders it productive wealth - al-mal al-nami - which is the qualifying element for zakat liability. This is not
diminished by the fact that the employee/pension holder has agreed to restrict his access to the pension
fund according to an agreed schedule. The requirement of possession is simply to effect increase through
the medium of trade which has been maintained. Therefore, physical possession or immediate access is no
longer required and the pension fund is now liable to zakat to which the rules related to zakat on investments
will apply. In this regard, this is analogous to a fixed term investment which is also liable to zakdt subject to
the rules related to zakdt on investments.

And Almighty Allah knows best.
Mufti Mohammed Zubair Butt

Chair, Al-Qalam Shariah Scholar Panel
26th December 2008



