Ik the rame 0f the Ak, The 5&/{@//0&/{5, The /%/‘ﬂ/fa/

Assalamu Alaikum Mufti Sahab.

I had a question. | am an accountant with my own accountancy business providing accounting and tax services to clients. I am
concerned regards handling a riba transaction. Usually | just advise clients of interest that HMRC has calculated and just
inform the client of possible late payment interest that HMRC has already calculated and applied to any old and outstanding
tax bills .

But one new area | am doing requires the calculation of interest by myself so | was confused, should | be doing this? If it is
haram I can pass the client onto somebody else. Or if | get a non-Muslim to do the riba calculation section then can | do the
rest of the work? (Prepare a profit & loss of historic let property income, fill in the let property campaign declaration with
HMRC online form, ask and confirm a payment proposal from HMRC on the amounts due and get the client to confirm the
proposal and pay the taxes due?)

There is a HMRC function called the let property campaign (an amnesty) whereby a client can declare many years of historic
let property income that for whatever reason they did not declare each year as they should have done. The law states if you
earn income from let property the profit should be declared on your personal tax return and taxed accordingly. Sometimes
clients fail to declare and then come to us to declare many years together.

In this declaration | have to use a HMRC calculator to work out the penalties and interest on any outstanding taxes that have
been calculated from our exercise of working out the net profit of the let property income. This calculator then generates the
interest due on any taxes as they are historically owed and HMRC charge a daily rate of interest on historic taxes to the date
that they are paid. | then have to inform the client of the final calculation and confirm with HMRC on the client’s behalf the
calculation of taxes due, penalties due, interest and penalties on a declaration form provided by HMRC as part of the let
property campaign and also request for HMRC to agree a settlement based on a percentage penalty rate. This can be between
10% &100% on top of whatever tax is due. | will usually ask to accept a 10% penalty rate. This is then applied to the tax as a
penalty.

Link to let property campaign information:
https://www.gov.uk/government/publications/let-property-campaign-your-guide-to-making-a-disclosure/let-property-
campaign-your-guide-to-making-a-disclosure

Link to HMRC interest calculators that | have to use:
http://www.hmrc.gov.uk/gds/campaigns/19years-calc-stub.htm
http://www.hmrc.gov.uk/gds/campaigns/7years-calc-stub.htm

The client then pays the tax + penalty for late filing + daily interest for late payment.

Is it haram for me to take on this work based on my direct calculation of interest based on historic taxes that are due? I am
confused also as this is a historic transaction and | am calculating interest due at rates that are already set by HMRC and for
late payments for old taxes. Is this still haram to calculate and arrange a payment proposal between HMRC & the client?

Example: Client owed tax on £15,000 profit made from let property declared from Apr 2008 to Apr 2009 that was not
declared before. | use the interest calculator and plug these figures in with a 10% penalty rate to be added onto the tax due as it
was declared so late. The calculator generates the following :

Tax due £1793
Interest on payment to made to HMRC (We have to give a payment date for this to be worked out | said 11/07/17.): £412.00
Penalties £179.00 (Based on 10% proposed rate) Class 4 National insurance: £399 Total due to HMRC £2,783.

If you need to contact me for further clarity please call 07727664215
With thanks and WasSAlaam.

11" Jumada al-Ukhra 1439
28" February 2018

C/58Ys 010 vy \hary bty Yol C/J}J

The prohibition of recording riba is founded principally on the sound Hadith of Jabir <% in which he reports:


https://www.gov.uk/government/publications/let-property-campaign-your-guide-to-making-a-disclosure/let-property-campaign-your-guide-to-making-a-disclosure
https://www.gov.uk/government/publications/let-property-campaign-your-guide-to-making-a-disclosure/let-property-campaign-your-guide-to-making-a-disclosure
http://www.hmrc.gov.uk/gds/campaigns/19years-calc-stub.htm
http://www.hmrc.gov.uk/gds/campaigns/7years-calc-stub.htm

“The Messenger of Allah # cursed the consumer of riba, the feeder of it, the scribe of it,
and the two witnesses to it. And he said, ‘They are equal.”” [Muslim]*

The Maliki scholar, Ibn Battal [d. 449 AH] states in his commentary of Sakih al-Bukhari, which is amongst
the oldest of its commentaries in existence, that the reason the two witnesses and the scribe are mentioned
alongside the consumer is because all who knowingly assist in the disobedience of Allah share in the sin
according to their involvement. It was necessary for the scribe and the witnesses to abstain from knowingly
recording and witnessing that which has been declared impermissible.? Another Maliki scholar, the
Andalusian Qadi ‘Iyad [d. 544 AH] has opined in his commentary on Sakih Muslim that the inclusion of the
scribe and the witness in the curse is on account of their assistance and involvement in the sin.® The Tunisian
Maliki scholar, Muhammad al-Ubbi [d. c. 828 AH] has also echoed the same in his own commentary on
Sahth Muslim adding that the reason that they have been treated equally in the curse is that the contract
cannot be concluded without the involvement of all of them.* ‘Abd al-Ra’@if al-Manawi, an Egyptian scholar
of the Ottoman period [d. 1031 AH] has also reiterated this last point in his commentary on al-Jami " al-
Saghir entitled Feyd al-Qadir.> Al-Manawi also mentions that the scribe and the witness being deserved of
the curse is on account of them being satisfied with it and their assistance in it whilst knowing it is a riba
contract. The sin of the contracting parties is on account of them being direct actors whilst the sin of the
scribe and the witness is on account of their assistance.® The Shafi‘T jurist and Hadith scholar, Imam al-
Nawawi [d. 676 AH] states in his commentary on Sakiz Muslim that the text of the Hadith is explicit in the
unlawfulness of recording and witnessing the contract between two usurious parties and it provides for the
prohibition in assisting in what is void.” The Hanafi jurist and Hadith scholar, Mulla ‘Ali al-Qari [d. 1014]
echoes the same in his commentary on Mishkat al-Masabih entitled Mirgat al-Mafatih citing al-Nawawi and
adds that they are equal in the actual sin, even if they differ in its degree.® Al-Ubbi also adds that the scribe
intended here is the one who writes the deed and the witness intended here is the one who witnesses it even if
he does not [go on to] testify. Additionally, whoever is present and affirms the same shares in the ruling.® In
Mukammil Tkmal al-Ikmal, the North African scholar, Muhammad ibn Ydasuf al-Santisi [d. 895 AH] has
reiterated these comments of al-Ubbi'® and al-Manawi too has expressed the same.'* In Fath al-Bart, the
Shafi‘T scholar, Ibn Hajar al-*Asqalani [d. 852 AH] states that this warning applies to one who agrees with
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the usurious party in his endeavour. As for him who records it, or witnesses the event that he may testify
against what is contained in the deed so that he may uphold the truth, so that is a praiseworthy intention that
does not come under the warning mentioned. Rather, the one who comes under it is the one who assists the
usurious party through his recording and his witnessing and so holds the position of one who says, “Trading
is only like riba.”*?

It can be concluded from all of the above that, the Hadith in which the scribe and witnesses to a riba based
contract are cursed relates to the scribe and witnesses who are involved in the contract itself through drawing
up the deed to evidence the contract or through being a witness to the same. This is because their
involvement is an integral part in being able to conclude the contract and, through their actions, they express
their satisfaction with the riba component. The contracting parties incur sin for being direct actors whilst
the scribe and the witnesses incur sin on account of their facilitation. By implication, the Hadith does not
relate to the subsequent recording and accounting of riba once the contract has already been concluded.
Thus, a solicitor who draws up the contract between two parties that includes an element of riba is culpable
whilst an accountant who prepares the accounts for the same on a historical basis is not culpable, as his role
does not involve the contracting of or assistance in the contracting of riba.

If the references to interest in the amnesty arrangement under the let property campaign are taken to be a
form of riba, then it is not permissible for you, as an accountant, to undertake this work, as your involvement
is integral to arranging a payment proposal on behalf of your client with HMRC that involves payment of
riba. Whilst your calculations relate to historical activities and the taxes due thereon, the calculations of
interest relate to a payment proposal that is current and has not already concluded. You are not simply
relaying an account of riba calculated in the past even if the rate of interest is predetermined by HMRC.
Equally, you cannot direct the client to someone else nor arrange for the interest to be calculated by proxy
whilst you do the remainder of the work.

Notwithstanding, in the particular case in question, it would appear, in my view, that the interest for late
payment that is calculated using the HMRC interest calculator is not actually a form of »iba but rather simply
a higher penalty. This is because HMRC has not loaned to or traded with the taxpayer and so neither riba al-
nasi a (delay) nor riba al-fadl (excess) is generated. Whilst HMRC may refer to it as interest, it is simply a
method of calculating an additional financial penalty.

Classical jurists agreed that private individuals cannot impose a financial penalty but differed in relation to
fair imposition by the state. The stated position of each of the Hanafi,"® Maliki,"* Shafi‘i> and Hanbali*
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schools of jurisprudence, and the opinion of the majority within each school is that the state too cannot
impose a financial penalty. From amongst more recent and contemporary scholars, this position is
maintained by the late Mufti Rashid Ahmad of Pakistan'’ and the Jordanian scholar, Sheikh Majid
Muhammad Abu Rakhya.® However, according to one report from Imam Aba Yisuf of the Hanafi
School,* Imam Ishaq ibn Rahawayh,? Ibn Taymiyya® and Ibn al-Qayyim?, and consequently a select few
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jurists from the Hanafi®® and the Maliki schools,?* the state may impose a fair financial penalty. From
amongst more recent and contemporary scholars, this position is maintained by Mufti Kamal al-Din al-
Rashidi® in his book entitled Mal-e-Haram awr us kay SharT Masarif wa Ahkam and is suggested as a
possibility in a farwa [dated 26" Muharram 1417 AH] written by the Pakistani scholar, Mufti Mahmid
Ashraf “‘Uthmani and attested by the current Grand Mufti of Pakistan, Muftt Muhammad Rafi* ‘Uthmani.
Notwithstanding, the report from Imam Aba Yisuf has been described as being weak?® which should not be
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adopted whilst some have interpreted it as a temporary confiscation that is returnable upon repentance or else
ultimately deposited in the public treasury.?’” The issue is, however, one of ijtihad and is universally
implemented across the entire world and so the opinion of permissibly can be adopted if applied judiciously.

Accordingly, it is permissible for you to calculate and arrange a payment proposal between HMRC & the
client even if that involves what HMRC terms as interest provided the financial penalty being imposed is fair
and this will not be considered to be assisting in sin.

And Allah knows best.
Mufti Mohammed Zubair Butt

Chair, Al-Qalam Shariah Panel
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