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Defining property

« Corporeal property (), usufruct (=), and right (3=~)

» Corporeal property is property by consensus if it can be possessed and benefit
can be derived therefrom

* Rights not related to property is not property by consensus. e.g. right to
custody (<lx=all 3a) and right to guardianship (LY 5 3s)

* Rights related to property and usufruct:

* Not property according to Hanafi School
* cannot be possessed themselves
* are non-existent prior to coming in to being and then
* become non-existent again
* Are property according to the majority
* possession is realised through possession of the corporeal property
* are the raison d'étre of the corporeal property
* one is disposed towards them

e E.g. If Ausurps the property of B and then returns it to A after using the
property
* According to Hanafi School no liability (0=) except:
* If the property is an endowment (< 58 ), is the property of an orphan, is for investment
* According to the majority the usurper (=) is liable for the usufruct.
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Types of contract

Exchange Permanent exchange of ownership of the  Sale of goods — ax!!
counter values Lease - 3laY)
Investment To earn a profit for the partners; input of ~ Partnership — 4S_Lixll
capital or labour from partners with a Silent partnership — 4 sl
share of the yield Sharecropping - 4= ) 3l
Charity Unilateral transfer of wealth without Gift — ¢l
condition upon the recipient. Loan - = Al
Security To secure a pre-existing or defined Mortgage — 2 )\
liability in favour of a creditor, or to Guarantee - 4

improve trust in a commercial
relationship. This involves the creation
of some kind of right over an asset
owned by the debtor, but no benefit is
taken by the creditor.

Other To improve the ease and efficiency of Agency — sl
commercial and other dealings. Trust — 4!
Bill of exchange - 4l =l
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Conditions in a contract

« Asserts the very same rights and obligations effected by the contract — !l 4wais; L )i
* e.g. buyer (s_iis) will secure proprietary rights (4Sldl 35s) upon conclusion of the sale
 Vendor (&L) will have the right to retain possession of the object of sale until the price is paid in full
» Does not assert the rights and obligations effected by the contract, but nevertheless is
congruent with the requirements of the contract — 4k (<1 aall 4nzmigy Y 1o i
* e.g. requiring the buyer to provide a guarantor (J=S) or a pawned object (05 ) in a sale with deferred
payment (a3« &)

* Neither asserts the rights and obligations effected by the contract nor is congruent with the
requirements of the contract, yet is expressly sanctioned by Shari'ah - 4« ¥ ) apaia¥ L )d
L 2 A & ()
* e.g., deferred payment in sale: deferred price in bey mu’ajjal and delayed delivery of the object of
sale as in salam - forward contract
* Neither asserts the rights and obligations effected by the contract nor is congruent with the
requirements of the contract, and nor is expressly sanctioned by Shart’ah - ¥y Jall 4paiayy L )b
« If it provides a benefit to a party to the contract otherwise not effected thereby it renders the contract
voidable (=), E.g. buyer will gift the seller a gift or extend a loan to the seller

« However, if such conditions are accepted by convention (—:_=) and market norm (J<3), then on the
basis of juristic preference (v=iu¥l) they are permitted. E.g. purchase of woven wool with the
condition that the seller will make a hat out of it, manufacturer’s/retailer’s guarantee.
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Enforceability of a promise

Moral obligation (<) only or legal obligation (sL=3) too?

1. Moral obligation only - general opinion within the Hanafi, Shafi'T and
Hanbali schools is that it Is preferable («w~iw). Some MalikT jurists also
hold this opinion.

Prohibition is when the promisor (x=!5!') has no intention of fulfilling the promise at the
onset

2. Moral and legal obligation — opinion of Samurah b. Jundub, ‘Umar b.
‘Abd al-'Az1z, Hasan al-Basr1, Qadi Sa'1d b. Al-Ashwa’, Ishaq b.
Rahaweyh, Imam Bukhart, and some MalikT jurists. Qadt Abu Bakr Ibn al-
‘Arabt and Ibn al-Shat have preferred this opinion.

3. Moral and legal obligation if the promisee (4 25 s4ll) has incurred
considerable expense or liability — the well known opinion of the
majority within the Malikt School.

4. Normally a moral obligation only, but if needed it can be deemed a
legal obligation too - Some Hanafr jurists have expressly concurred in
two situations:

l. There is a general need
ll. ~ The promise is made conditional
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Enforceability of a promise

« General need - e.g. Bey bi al-wafa’

» Vendor agrees with the buyer that whenever the vendor shall return
the price to the buyer the buyer will sell back the object to the vendor.

» Legal ruse to benefit from a mortgaged object (U2 )

« Some Hanaft jurists allowed the sale and condition of return due to
need. Al-Zeyla'T has given fatwa on this opinion. lbn ‘Abidin has
recorded from the author of al-Nahr al-Faiq practice on this opinion in
his region.

« Most HanafT jurists have not allowed the condition of return in the
sale contract. However, a separate promise has been allowed and is
considered legally binding. ( Jbisell 3,5 Glauald g5l 5 ol saadll adla 8135
U Aadl # 44)
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Enforceability of a promise

» Conditional promise - ¥ (& gaudl sl de) 5al

* A asks B to sell something to C with the assurance that
If C does not pay B the price A promises to pay it to him.
In the event of default A has to pay B.

 Although the wording is general the examples
mentioned by the fugaha’ refer only to two situations:

» Security/guarantee (4usl)
« Vow (L))

Further reading:
e 8 daaal (5 S (35 s
Y 48 pana dlaa
B AL G35l )il (8 gl ) s
Slale Y i) el oo
) Al Al ol
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Contract or Promise?

Is there a difference between a contract (=), a unilateral promise (== ) and a bilateral promise
(3:8lao/32e ) 50)?
Contract — to physically bring a transaction into existence with all the related rights and responsibilities
E.g. On 15t November A purchases a BMW 5 Series from B for £15,000 through offer and acceptance;
proprietorship of the BMW is immediately transferred to the buyer; vendor can demand the £15000; rights and
responsibilities of the contract accrue to both parties
Unilateral promise — one party unilaterally assures another of an act or omission
E.g. On 1st November A promises B that he will purchase his BMW 5 Series from him for £15,000 on 15t December
Sale has not come in to existence; no proprietary transfer; vendor cannot demand the price
Bilateral promise — both parties assure one another that they will conclude a contract at a known
future date.

E.g. A promises B that he will purchase his BMW 5 Series from him for £15,000 on 15t November, B promises to
sell it to A on that date for the stated price

Sale has not come in to existence; no proprietary transfer; vendor cannot demand the price
Contemporary scholars who accept the enforceability of promise:
« Unilateral binding promise — accepted by all
« Bilateral binding promise — most scholars do not allow it in situations where a contract is not allowed
(forward currency contracts), as it amounts to a contract prior to acquisition of the item to be sold. [IFA
Resolution NO. 41(3/5), AAOIFI Standard No. 8] Some scholars of the subcontinent consider bilateral

promise as enforceable by law except for the bilateral promises in transactions like short-selling of
currencies or shares of joint stock companies. [AYUB, P115]
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Some Major Prohibitions

» Riba
» lexical definition: 33b3! excess, increase or addition
» Legal definition - cplall aa¥ b d jage (o JA Juab
“Excess compensation without due consideration made conditional for
either party to a contract.”
» 2 Types of riba:
1. Riba al-Nasrah — 4wl b,
To charge a specified increase or profit on a specific amount lent for
a given period
Also known as: Riba al-Jahiliyyah and Riba al-Qur’an
2. Riba al-Fadl - J<ill L,
Excess that is taken in the exchange of homogenous (uxilais)
commodities and is encountered in their hand to hand purchase and
sale

Also known as: Riba al-Bey and Riba al-Hadith
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Historical Analysis - Verse 1

e
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And that which you give in riba for increase through the property of [other]
people, will have no increase with Allah. But that which you give in
charity seeking the countenance of Allah, it 1s these who will get a

recompense multiplied.
[30:39]

Revealed in Makkah

Not prohibitive in nature
According to the majority of exegetes, refers to the qift that is extended to another
with the intention that the latter will return it with a better gift

o
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Historical Analysis - Verse 2
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That they took riba, though they were forbidden ...
[4:161]
« Enumeration of the iniquity and wickedness of the Jews
« Exact time of revelation is uncertain
 Context indicates before 4t year AH as most Jews had by the departed Madinah

» According to al-Tabart — refers to predetermined excess taken upon the lending of a
specified amount for a specified period

» Not explicitly prohibitive for Muslims
» Prohibition for Muslims is inferred, otherwise Jews would not be blameworthy

.
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Historical Analysis - Verse 3
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O you who believe! Devour not riba, doubled and multiplied; but fear Allah,
that you may prosper.
[3:130]

» According to Ibn Hajar — revealed in 2AH as preceding and succeeding verses are
about the Battle of Uhud

» Prevented Muslims from usurious loans to equip their armies in response to the action
of the pagans

 Explicit prohibition of compound interest
 Qualification is not exclusive but rather suggestive of prevalent practice

.
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Historical Analysis - Verses 4 & 5
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Those who devour riba W111 not stand except as stands one the Satan has driven to
madness by his touch. That is because they have said: "Trade is but like riba." but
Allah has permitted trade and forbidden riba. So, whosoever after receiving
admonition from his Lord desists, he shall be pardoned for the past, and his case is
for Allah (to judge); but one who reverts (to the offence), those are the
companions of the fire. They will abide therein (for ever). Allah destroys riba
and gives increase for deeds of charity, for Allah loves not any ungrateful/non-

believing sinner.

\Yh

[2:275-276]
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Historical Analysis - Verses 4 & 5

« Those engaged in riba are consumed by greed leaving them
‘intoxicated’ thereby which will be mirrored on the Day of
Judgement

. qunsequence of their mocking justification — both earned a
profit

* Obviously erroneous similitude was not countered on the basis
of reason

 Prohibition was not retrospective

TII‘-;.T-J ._l‘
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Historical Analysis - Verses 6 & 7
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O you who believe! Fear Allah, and give up what remains of your
demand for r1ba, if you are indeed believers. If you do it not, take
notice of war from Allah and His Messenger. But if you repent you
shall have your capital sums. Deal not unjustly, and you shall not be
dealt with unjustly.

f

U
"
/

\hG

[2:278-279]

Dispute between Bani ‘Amr b. ‘'Umeyr of Bant Thaqif [who embraced
Islam in 9AH] and Banu Mughirah over vast outstanding claims of
interest earned prior to prohibition.
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Riba of trade — &) L,

w‘) g_,AJ\.S\.: i_,.AJ.S‘ % 4:33\ Jj.w) J\.g JL; ﬁl‘g@é w2l r SJL‘;’J‘;
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It is reported from ‘Ubadah b. al-Samit «:, he said: the Messenger of Allah #&
said: “Gold for gold, silver for silver, wheat for wheat, barley for barley, dates
for dates, and salt for salt, like for like, equal for equal, and hand to hand. If
these commodities differ, then you may trade as you wish, provided that the
exchange is hand to hand.”
[Muslim]
> Judaand ¢l s ¢l 9w refer to equality in amount (U2is) and not type (g 5)
> anlurefers to possession of the countervalues within the same session

._{.
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Riba of trade — & L

Riba of trade can exist either of two ways:
1. surplus in the mutual exchange of a usurious commodity with the same genus — riba al-
fadl
2.  delay in the settlement of one or both of the usurious countervalues — riba al-nast’ah
Riba al-fadl occurs when:
1. The exchange is in a commutative contract (s slas Jic)
2.  The countervalues (c=3~) are usurious ()
3.  The exchange is between the same genus (u-s)
Riba al-nasi’ah occurs when:
1. The exchange is in a commutative contract
2.  The countervalues are usurious
Important exception:
« Gold and silver are one group (A)
» The remaining commaodities are another group (B)
» Delayed exchange between a commodity from group A and B is permitted
* delay in commodity B = salam
 delay in commodity A = deferred sale
» Delayed exchange within group A or within group B is not permitted
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Riba [al-Fadl] of trade — &l Ly

Can the ruling of riba al-fadl be extended beyond the six mentioned commodities?
l-_lN%—l_The Zahiritic School (Dawtd b. All, Ibn Hazam), Uthman al-Battt, Qatadah, Ta'Gs, Ibn ‘Aqil al-
anbali
* Yes — The overwhelming majority (Lss<l)) agrees that:
« The text comprises a causative factor (i),
» The causative factor for gold and silver is the same.
» The causative factor for the remaining 4 commaodities is the same.

Hanafi School
« Weight with genus [ sl z= ¢35V ] (gold & silver)
. \lic)alume or weight (whether edible or not) with genus [ oxall s 035 5l ISl ] (wheat, barley, dates &
sa
Shafi‘'Ti School
« Medium of exchange with genus [ usiall ze 4348 | (gold & silver)
- Edible (by humans, whether staple — < sill, sweet — 4Sll or medication - < s3) with genus
[ sl s a2kl | (wheat, barley, dates & salt)
Maliki School
* Medium of exchange with genus [ gl e 4343 ] (gold & silver)
- Staple, preserveable edibles with genus [ ciall ae jaadlly cilidall 2Lll] (wheat, barley, dates & salt)
Hanbali School - 3 opinions
« Same as Hanafi — the dominant opinion

« Same as Shafi1

« Medium of exchange with genus [ usall g 4334l | (gold & silver) and Edible with weight or volume
-ﬁ;h (wheat, barley, dates & salt)
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Riba [al-NasT’ah] of trade — &' Ly

Hanafi and Hanbaltr School

« Deferment in exchange of weighed with weighed [ 0s)se 0s)se]
whether of the same genus or not, or measured with measured [ JsS<

JiS«] whether of the same genus or not

* The is no riba al-nast ah in the exchange of weighed with measured
except in one minority (z_s>_<) opinion within the Hanbalt School

Shafi'm1 School

» Deferment in the exchange of gold and silver

- Deferment in the exchange of edibles (whether staple — < s, sweet —
4Slllor medication - <153) whether weighed, measured, counted or

otherwise

Malikt School

« Deferment in the exchange of gold and silver

Deferment in the exchange of edibles (whether staple — < sl or sweet
— 4 but not medication - sl sd)) whether weighed, measured,

counted or otherwise
-
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Some misconceptions

* The verses on riba were revealed in the final days of the
Prophet Mohammed (SAW)’s life and he therefore did not
have time to explain them properly.

* Interest only becomes riba when the poor are exploited.

* Interest is only riba when the amount loaned is ‘doubled
and re-doubled’ — 4icliag Wl

* Interest is only riba when loans are given for
consumption needs, not productive needs.

« We can justify riba on the basis of it being a necessity of
the current time and economic climate.
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Some Major Prohibitions
Gharar

lexical definition — ()l glul) Jhlll deski 5 4c s
Legal definition —
Hanafl - (o sl o guall) Adlall ) siane (585 Lol
MAIIKT — (B small Ap8la) adA e A5 G il e Laaaal cpal G 225800 ) 2l
ShafiT— (Flisal 4lg) aidle aic kil leidd s Leghsal Lagalel 0 el dainl L ) 53l
Al-Darir has favoured al-SarakhsT's definition due to its encompassing nature
Two basic bases for categorising gharar:
« Effective or ineffective —i.e., where it renders the contract voidable or not
» Causes of gharar —i.e., what gives rise to gharar
Effective gharar:
« Significant — i.e., leads to dispute
« Exists in the principal — sale of pregnant camel
* No genuine need — salam, milk of wet nurse
» Contract of consideration:
Malikt School — gratuitous contracts (¢ sl 252c) are not affected
. Majority — do recognise gharar in gift but not in bequest

\
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Some Major Prohibitions

Causes of gharar:

» Qualitative measures - Gharar exists when there is uncertainty in the :
+ Execution of contract — e.g. contingent sale “if it rains tomorrow”
* Subject matter (4de 3 séxall)
+ Existence -
» Ownership — e.g. fish in the sea

+ Deliverability — runaway camel
etc

+ Consideration (u=s+) — fixing the price in a spot/credit sale
+ Tenure (Ja¥)) — delivery time of price/object
+ Imam Ahmad, Ibn Taymiyyah, Ibn al-Qayyim — existence, ownership, availability and possession are not requirements, only the ability
to deliver at maturity
- Quantitative measure? - “Towards an Objective Measure of Gharar in Exchange” by Sami Al-
Suwailem
+ In simple exchange of goods both parties can benefit as long as both are utility (Profit) maximisers — when marginal utility of the good
for the buyer is greater than or equal to the price, and the marginal cost for the seller is less than or equal to the price.

. IlfI the price turns out to be greater than the buyer’s marginal utility, but exceeds the seller's marginal cost, the buyer loses while the
seller wins.

« if the price turns out to be less than the marginal cost, but exceeds the buyer’s marginal utility, the buyer wins but the seller loses
« if the price turns out to be less than the marginal cost, but exceeds the buyer’s marginal utility, the buyer wins but the seller loses.
+ Siple exchange is a game in which players might possibly end with win-win, win-lose, or loses-lose outcomes

+ Gharar is equivalent to a zero-sum game with uncertain payoffs — one party’s payoffs cannot increase without decreasing the other
paryt’s payoffs

+ Gharar is prohibited because it involves Jkul: JS¥ and not merely risk
+ A zero-sum game expresses this concept because the winner gains by taking the payoff of the other party, forcing him to lose

+ If both parties are seeking the win-lose outcome, it becomes a gharar transaction. If only A does, and B is unaware of that, say
because of informational asymmetry regarding probability distribution, it becomes a deception.
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Some Major Prohibitions

Qimar and meysir:

“A mutual undertaking between two or more parties in which each
party wagers his property on an event with an uncertain outcome in
a manner that the wagered property of one party transfers without
consideration to the other party or the property of the other party
transfers without consideration to the first party.” [ Adalatl Fayslay,
2:243]

» Undertaking must be between two or more parties — if only one party wagers his property it

is not gimar
» Parties to the mutual undertaking wager their own wealth — if a third party who is not a
party to the mutual undertaking wagers his wealth it is not gimar

« Acquiring the wealth of another is made conditional on an event with an uncertain outcome
— if the outcome is certain it is not gimar e.g. sun rising from the east or west

» The wagered property transfers without proper consideration — if a party receives proper
consideration and then a prize in addition it is not gimar e.g. prizes in promotional packs of
crisps.without any consequential increase in the price of the crisps
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Some Major Prohibitions

2 fundamental types of gimar:

1. No particular party to the mutual undertaking is required
to pay; rather, payment for each party is made
conditional on an event with an uncertain outcome

Loser of a combative game undertakes to pay the winner
Marbles for keeps,etc

2. Payment from one party is certain whilst payment from

the other party is uncertain
National Lottery
Scratch cards
Raffles
Fruit machines, etc
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Stratagems - Jaall
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Stratagems - Jil

First type — impermissible and also does not achieve intended outcome
1. No change in essence («2axll), change only in apparent appearance ( 3 sl
3_jalall)
(s Lal) Lo se i s slasd o sadll agle Cuaja 3 sell Al Jils
(o) ABaall 484 adine Gn Go% Yy Bk Gn peny Vg
2. Change in essence but not sufficient to effect intended outcome
Gift to wife without possession to avoid zakat liability
Second Type — impermissible but it still achieves intended outcome
Gift to wife with possession to avoid zakat liability

Third type — stratagem is permissible and also achieves intended
outcome

Ayilb AS
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Stratagems - Jil

« What about stratagems to avoid incidence of riba but achieve same rate of
return?

« If a permissible form of contract is employed, is itself intended and not merely
artificially contrived, all related conditions and legal requirements are met — this is
not a stratagem (=) and its validity is not in dispute. E.g. Deferred sale, or
deferred murabahah when buyer’s purpose is to acquire the object

« If a permissible form of contract is employed, is not itself intended but rather
merely artificially contrived, even though all related conditions and legal
requirements are met — three basic opinions:
1. Imam Malik — not permitted as intent is to achieve consequences of riba through
other means
2. Imam Shaf'T — permitted as the contract requirements have been met
3. Hanafi School — if the contract gives rise to effect that distinguishes it from riba then

it is permitted, otherwise not

____E.g. buy-back (2! &) : Imam Malik — not permitted, Imam Shaf'T — permitted, Hanafi School - not permitted if object
“returns to original seller, permitted if it goes to another party (&_ s
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