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The stipulation of quarantee by the manufacturer or retailer to cover for parts, parts and labour, or replacement is not a
condition that asserts the rights and obligations effected by the contract, nor is it congruent with the requirements of the
contract, and nor is it expressly sanctioned by Shari'ah. Such guarantee provides a non-compensatory! benefit to the
buyer otherwise not effected by the contract and should not be permitted according to analogy. However, as such
guarantee is accepted by convention and the obligation of the guarantor is sufficiently stipulated so as not to give rise to
dispute; it is permitted on the basis of juristic preference. The examples discussed in classical texts that include examples
of labour only, labour and parts, and the use of the seller's equipment are well defined and the amount of labour,
materials or equipment to be employed is known. The same is not known in the case of guarantee as the amount of
labour, materials and equipment to be employed is contingent upon a future occurrence the nature of which is not known
at the time of the contract. However, as the obligations of the guarantor are sufficiently stipulated in the terms of the
contract so as not to give rise to dispute, any uncertainty as to the amount of labour, materials and equipment to be
employed is tolerated.

Whilst the stipulation of a guarantee, as discussed below, is a non compensatory benefit to the buyer as a condition of
the sale contract, an extended warranty is a separate compensatory contract in itself. In return for a defined sum,
payable immediately or in monthly instalments, the seller undertakes to provide a service and/or compensate the
customer for a contingent loss. The nature of cover provided under the warranty will determine the nature of the
contract.

Except for when cover is for periodic service only, an extended warranty is essentially a form of conventional insurance
wherein the buyer accepts a small loss to hedge against the risk of a large loss. It is a contract that entails prohibited
elements of gharar, khatar, gimar and, potentially, riba and is not acceptable according to Islam.

! This is evidenced in the fact that the price is not reduced in the event that the buyer does not want to include the offer
of guarantee in the sale which is offered non-the less. The buyer is free to avail or not to avail of the guarantee
provision.
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Introduction and The Legal Position

The purpose of this paper is to explore whether guarantees and extended warrantees are acceptable
according to Islam.

When one buys an appliance such as a fridge, washing machine, microwave, etc it normally comes with a
one or two year manufacturer's guarantee. Sometimes, the retailer will also provide a one or two year
guarantee. The customer is sometimes given an option to extend the cover through an extended warranty
for a further two to three years for an additional fee. The guarantee or extended warranty may cover parts
only, parts and labour, or may even include a total replacement. Below are extracts from a government
website for information:

Buying goods - your rights’

When you buy goods from a trader, such as a shop, market stall, garage, etc, you enter into a
contract, which is controlled by many laws including, the Sale of Goods Act 1979 (as amended by
the Sale and Supply of Goods Act 1994 and the Sale and Supply of Goods to Consumers
Regulations 2002). The law gives you certain implied, or automatic, statutory rights, under this
contract.

The Sale of Goods Act 1979 (as amended) says that goods should be as follows:

e Of satisfactory quality
This means the goods must meet the standards that any reasonable person would expect,
taking into account the description, the price and all other relevant information. In some
circumstances, the retailer may be liable for any statement made by the manufacturer about
the goods.

Satisfactory quality includes the appearance and finish of the goods, their safety and
durability and whether they are free from defects (including minor faults).

e Fit for the purpose
That goods of this type are generally sold. They must also be fit for any specific or particular
purpose made known to the seller at the time of the agreement.

e Asdescribed
Goods should correspond with any description applied to them.

Guarantees

If the manufacturer of the goods provides a free guarantee with the goods, this creates a
contractual obligation by the guarantor. If the manufacturer fails to honour the guarantee, you
could sue the manufacturer for the promises he makes. A guarantee is extra to your rights under
the Sale of Goods Act. In some circumstances, you may have a claim under the guarantee, but find
that a claim under the Sale of Goods Act would be difficult to prove, or vice versa. You may also

% http://www.tradingstandards.gov.uk/cgi-bin/lambeth/conlitem.cgi?file=*ADV0043-1011.txt
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in some circumstances have a claim against both, and therefore have a choice of who to claim
against. If you are unsure seck advice from your local trading standards service.

A trader or manufacturer is under no obligation to provide a guarantee, and if they do, they can
specify any time span, for example six months, twelve months or three years. They can also
specify what is to be covered by the guarantee, and exclude certain parts, or wear and tear. They
cannot, however, take away any rights you would have under the Sale of Goods Act.

Returns policies

There is no legal obligation for shops or suppliers to provide them - it is simply to enhance
consumer confidence in their product and promote sales.

An extended warranty becomes valid after the basic one 1 or 2 year manufacturer or retailer’s
warranty has run out and will then run for a further 2 or 3 years. It is the same as the basic
warranty but will often cover damage in event of accident or misuse also. Some even cover loss or
theft. In this sense it is basically an insurance policy for which you will either pay a one-off
premium or a monthly fee.

Guarantees

When a manufacturer or retailer provides a free guarantee with the appliance this amounts to stipulating a
condition in the contract of sale. There are various types of conditions that may exist in contracts of sale:

1. Conditions that assert the very same rights and obligations effected by the contract. e.g., that the
buyer will secure proprietary rights upon conclusion of the sale or that the vendor will have the
right to retain possession of the object of sale until the price is paid in full, etc. Such conditions
merely assert the requirements of the contract and are valid.

2. Conditions that do not assert the rights and obligations effected by the contract, but nevertheless are
congruent with such rights and obligations. i.e., although such conditions are not a natural
consequence of the contract they do conform to the requirements of the contract. e.g., a condition
that requires the buyer to provide a guarantor or a pawned object in a contract of sale with deferred
payment. Although the condition to provide a guarantor or a pawned object is not a natural
consequence of the contract, it is congruent with the requirement that the buyer pay the price. Such
conditions are also valid.

3. Conditions that neither assert the rights and obligations effected by the contract nor are congruent
with the requirements of the contract, yet they are expressly sanctioned by Shari'ah. e.g., a condition
of deferred payment in sale. The logical consequence of sale is the immediate delivery of the
countervalues without any option of deferment. However, in view of the needs of the masses
Shari'ah has allowed deferred payment of the price as in bey' mu'ajjal - deferred payment sale and
the condition of delayed delivery of the object of sale as in salam - forward contracts. Another
example is the option of recision - khiydr al-shart wherein a party to the contract reserves the right to
rescind the contract within a specified period. The logical consequence of sale is binding proprietary
transfer of the countervalues without any condition to rescind. However, Shari'ah has allowed such
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condition to diminish any information asymmetry at the time of the contract. Such conditions, by
definition enjoy legal sanction and are valid.

4. Conditions that neither assert the rights and obligations effected by the contract nor are congruent
with the requirements of the contract, and nor are they expressly sanctioned by Shari'ah. If such
conditions provide a benefit to a party to the contract otherwise not effected thereby they render the
contract fasid -voidable. e.g., a condition in the contract of sale that the buyer will gift the seller a
gift or extend a loan to the seller or that the seller will live in the sold property for a month, etc.
Similarly, buying wheat on the condition that the seller will grind it. Such conditions provide an
additional benefit to either the seller or the buyer without compensation and thus render the
contract fasid -voidable. However, if such conditions are accepted by convention and market norm,
then on the basis of istihsin - juristic preference they are permitted. Classical texts mention the
example of purchasing a shoe on the condition that the seller will apply the sole. As the condition of
applying the sole was the market norm it was considered valid. Other examples include the
purchase of woven wool with the condition that the seller will make a hat out of it, or the purchase
of a hat on the condition that the seller will add an inner lining from himself, or the purchase of old
clothes or leather socks with the condition that the seller will apply patches to them, etc. Such
conditions were allowed on the basis of juristic preference due to prevalent practice and include
examples of labour only, labour and parts, and the use of the seller's equipment. In the same
manner, all conditions that are permitted in themselves and are stipulated in a contract as an
additional benefit are permitted if they are accepted by convention and do not lead to dispute.
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The stipulation of guarantee by the manufacturer or retailer to cover for parts, parts and labour, or
replacement is not a condition that asserts the rights and obligations effected by the contract, nor is it
congruent with the requirements of the contract, and nor is it expressly sanctioned by Shari'ah. Such
guarantee provides a non-compensatory® benefit to the buyer otherwise not effected by the contract and
should not be permitted according to analogy. However, as such guarantee is accepted by convention and
the obligation of the guarantor is sufficiently stipulated so as not to give rise to dispute; it is permitted on the
basis of juristic preference. The examples discussed in classical texts that include examples of labour only,
labour and parts, and the use of the seller's equipment are well defined and the amount of labour, materials
or equipment to be employed is known. The same is not known in the case of guarantee as the amount of
labour, materials and equipment to be employed is contingent upon a future occurrence the nature of which
is not known at the time of the contract. However, as the obligations of the guarantor are sufficiently

* This is evidenced in the fact that the price is not reduced in the event that the buyer does not want to include the offer
of guarantee in the sale which is offered non-the less. The buyer is free to avail or not to avail of the guarantee
provision.
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stipulated in the terms of the contract so as not to give rise to dispute, any uncertainty as to the amount of
labour, materials and equipment to be employed is tolerated.

Extended Warranties

Whilst the stipulation of a guarantee, as discussed above, is a non compensatory benefit to the buyer as a
condition of the sale contract, an extended warranty is a separate compensatory contract in itself. In return
for a defined sum, payable immediately or in monthly instalments, the seller undertakes to provide a service
and/or compensate the customer for a contingent loss. The nature of cover provided under the warranty will
determine the nature of the contract:

® Replacement parts only - If the cover is for parts only then this amounts to a contingent sale wherein
the price is paid regardless of delivery of the subject matter (parts). As such, it is a contract that
entails prohibited elements of gharar as the delivery of the parts is uncertain, khatar as the proprietary
transfer of the parts is contingent, and gimar as the gain of one party is dependent on the loss of the
other.

= Labour/service only - The provider of the warranty is essentially a common employee - ajir
mushtarak and the subject of contract in this case is the labour for which the normative rule is that
remuneration may only be claimed for work actually carried out. If the warranty is for a periodic
service only, then this will be an ijdrah where the labour is known and includes a condition that the
provider of the warranty utilizes his own tools and provides any necessary minor consumable or part
such as oil, etc. Such condition is permissible as it is accepted by convention. Similarly, if major
replacement parts are provided by the consumer and the warranty provider provides the labour as
part of the periodic service, it is also permissible as any uncertainty to the extent of labour does not
give rise to dispute.
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However, if the warranty exclusively entails or also includes cover for incidental repairs the
contingent nature of, or part of the subject matter (labour) gives rise to gharar and not merely a
tolerable jahalah. i.e., it is not known whether any labour will be required at all or additionally to the
periodic service as opposed to just not knowing the extent of labour required after a minimum
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amount is agreed. Consequently, warranty to cover for incidental repairs is not permitted and is
actually a form of conventional insurance.*

= Parts and labour for incidental repair - this is a combination of sale and a common employee, and in
addition to the respective aforementioned irregularities contains a contract within a contract which is
also prohibited.

®  Replacement - this is also a contingent sale wherein the price is paid regardless of delivery of the
subject matter (replacement). As such, it is a contract that entails prohibited elements of gharar as the
existence and delivery of the replacement is uncertain, khatar as the proprietary transfer of the
replacement is contingent, and gimar as the gain of one party is dependent on the loss of the other.

® Cash - this is a contingent exchange of cash wherein consideration from the customer is given
regardless of a return from the guarantor. As such, it is a contract that entails prohibited elements of
riba al-fadhl as there is a delay in payment of a homogenous article, gharar as the existence and
delivery of the cash is uncertain, khatar as the proprietary transfer of the cash is contingent, and gimar
as the gain of one party is dependent on the loss of the other.

Thus, except for when cover is for periodic service only, an extended warranty is essentially a form of
conventional insurance wherein the buyer accepts a small loss to hedge against the risk of a large loss. Itis a
contract that entails prohibited elements of gharar, khatar, gimar and, potentially, riba and is not acceptable
according to Islam.

And Allah Knows best.

Mufti Mohammed Zubair Butt
Chair, Al-Qalam Shariah Panel

* However, in the case that the warranty exclusively entails or also includes cover for incidental repairs, further study
needs to be conducted as to whether such a contract can be considered a separate type of ijarah in itself allowed on the
basis of ta'dmul and hdjah? 1f such contracts do not lead to dispute should the gharar be tolerated? This is also
particularly pertinent to service contracts for specialised machinery and equipment wherein the service provider agrees
to provide technical support when needed for an agreed fee. Similarly, breakdown cover for cars, etc such as that
provided by the AA and RAC.
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